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WHEN DI D YQU ARBI TRATE YOUR FI RST CASE? DO YOU REMEMBER | T?

| don't renmenber the details of the first case. | renenber the
overal | circunstances very well, however, because | had the unusua
break of starting off as, in effect, an apprentice to George Tayl or
I was an Instructor at the University of Pennsylvania and al so taking
full-time graduate work. One of ny courses was George Taylor's |abor
course. O course Ceorge always did sone tal king about arbitration
and at the end of the term-he was a. tough teacher, a very good
teacher—we had a termpaper. | went to have a conference with him
about the termpaper. At the end of that discussion, | said: "hy
the way Dr. Taylor, during the course of this year |I've gotten sone
interest in arbitration, do you suppose there would be a chance of
ny sitting in on a couple of cases sone tinme during the sumer?"
And he laughed with that infectious grin CGeorge had and said, "You
know that's interesting, |I'mready to offer you a job." It so
happened that as Inpartial Chairman in the hosiery industry there
was an unusual ly heavy |oad of work ahead, and they had agreed to
hire an assistant to George. For some strange reason, (Ceorge had -
pi cked ne out as a candidate, had already tentatively cleared nme
with the parties. Wthin a week after that conversation, | had
res}g??d ny job as an Instructor for the follow ng year and started
in full-tinme.

WHAT YEAR WAS TH S?

This was on July 1, 1939, and so | started off full tilt.

AND YQU WERE GO NG 60 M LES AN HOUR FROM THE QUTSET.

CQuriously enough it was the biggest thing that ever happened
to us financially. | junped from $1,800 a year as Instructor to
$4,000 a year as Associate Inpartial Chairman. So | owe profes-
sionally a great deal to George Taylor in nore ways than one. Not
only did few of us ever get the chance to start in arbitrating on a
full-tine basis but that was a really precious experience to start
under Ceorge. He was a wonderful teacher, as a class teacher, and
nore particularly a wonderful nmentcr in terns of training arbitrators.
W started out on the basis that | would go with himto hearings, |
would then wite a draft opinion, a draft decision. Then we'd sit
down and talk about It. Eventually, wusually after revisions, he
would sign it. Then very shortly thereafter he began to put ne out



on cases on ny owm. | would suspect it would be, perhaps, maybe
|ate August or early Septenber of 1939 that | heard ny first case
on my own. Then for that first year when CGeorge was continuing as
Inpartial Chairman we worked jointly and | heard a lot of cases

separately. Sonetine late in 1940, | think, he noved to Cenera
Motors as the Unpire and they noved ne up to Inpartial Chairman in
hosiery. M first cases were all in the hosiery industry, then

shortly therafter in nen's clothing where | had the same rel ation-
ship wwth George as Inpartial Chairman and | was the Associate. So
ny first experiences were primarily in those two industries, plus,
very quickly, a few ad hoc cases nostly through referral by George.
Sormebody woul d ask himto arbitrate a case and he didn't have tine
enough; he'd say wll you take Bill Sinkin. And so | got ny start

t hrough CGeorge rather than through the AAA or the FMCS.

IN THOSE FI RST YEARS WHAT KIND OF A VOLUME OF CASES WOULD YQU HAVE
HAD?

| do have a total for '39 through '46 which was 862. | began
part time work with the War Labor Board in 1942. In 1943 | went full-
time with the board and didn't do any arbitrating for a little
over two years, and then went back to arbitration in '46. |In terns
of pre-Wrld War Il, that figure would probably have been sonething
like five or six hundred cases before the war, primarily hosiery and
men's clothing in the Phil adel phia market.

DO YOU REMEMBER ANY OF THE AD HOC CASES?

The early ones?

YES.
Not off the cuff, no.

THEY' D BE IN THE PENNSYLVANI A AREA, NEW YORK AREA?

They'd be in the general area of Phil adel phia. There weren't
any that | recall that were far away. After Wrld War 11, | went
into two primary industries, shipbuilding and tire and rubber. |
was the Unpire at Coodyear Tire and Rubber beginning sonetine In the
Fall of 1945 and then a little before that | started as I|nparti al
Chairman at QO anp Shipbuilding, a now defunct shipbuilding conpany
in Philadelphia. Then | arbitrated for sone tine for Sun Ship in
Chester, PA and then for Bethl ehem Steel Shipbuilding D vision on
the East Coast. So those were, in the imedi ate post-war period,
ny principal jobs.

WE' LL COVE BACK TO THOSE, NOW LET' S MOVE BACK BEFORE PEARL HARBOR
TO GET SOME SENSE OF HOWN YOQU AND CGECRCE, AND THEN YOQU PARTI CULARLY,
HANDLED CASES AS THEY CAME ON

Especially under the Inpartial Chairman concept, you get well
acquainted with the parties. The Inpartial Chairman is on a friendly
informal basis wtr. everybody. It's well understood that there's
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freedomto talk about cases after they' re been heard, and even before
t hey' re heard.

EX PARTE?

Ex parte or, nore commonly with representatives of both parti es.
You are expected to do some nedi ati on whenever appropriate.

AND NOT' WORRY | F YQU EAT LUNCH WTH ONE AND NOT THE OTHER?

Ch, not only not worried but it would be strange if you didn't.'
Well, take the hosiery thing for exanple. That manufacturers'
associ ation covered plants in Philadel phia and various parts of the
country. There were concentrations in Port Wayne and M nneapolis
and M| waukee and | ndianapolis and Des Moines. Wen we would
deli berately schedule a batch of hearings on a circuit, | would
travel (and CGeorge when he was still there) with the top two or
three people fromthe union and the top two or three people from
the manufacturers' association. W'd take the sane trains, stay
at the sanme hotels, eat together, drink together and work together
on hearings. And there was absolutely no question about that in
the mnd of anybody, and everybody knew about it. Even the people
in the plants knew that we had this kind of relationship. So |
started with that kind of a free relationship. Tne basic notion is
that unless the parties have confidence in your integrity as an
arbitrator the whole systenis no damm good anyway. So this kind
of relationship is expected.

Now in the prototype of the Unpire setup, however, you do not
do nost of these things. You don't nornally tal k about cases after
the hearing with the parties. You work pretty nuch as you would as
an ad hoc arbitrator. You work out your decision and mail it to the
parties. But there are in nmany Unpire arrangenents understood and
clearly recognized deviations from that hands-off attitude. \Were
you get a particularly tough case, by prearrangenent with the parties,
usually you sit down with both of themjointly rather than use
separate conferences. So the stereotype of the "Inpartial Chairnman”
versus the "Unpire" gets into different kinds of mxes in real life.
| have served in Unpireships where | had virtually no contact,
except friendly social contacts for lunches and dinners; it's very
strange indeed if those things are not accepted. But in sone of
the Unpireships the parties do- not accept the notion of talking
about cases. But even in some ad hoc cases you get sone of the
Inpartial Chairman concept. For exanple, |'ve had ad hoc cases
where, wal king out of the hearing roomon a discharge case which
is obviously a lousy case for the union, the |ocal union president
will say, "Bill, sorry about this but you know we had to do it,"
that kind of off-hand coment.

THAT FELLOWN COULD BE I N TROUBLE TODAY UNDER FAI R REPRESENTATI ON
DOCTRI NE

Well, only if | squealed on himand I'Il bet there are very few
arbitrators that have a friendly relationship who haven't had that
kind of an experience, and simlar comments fromthe other side of



the table on occasion. So | don't think this Inpartial Chairnman
versus Umpire concept is that clear-cut, and, to repeat, under al
arrangenents it was Taylor's philosophy--and | inherited it from
himand tried ny best to live up to it--that unless, repeat, unless
the parties have confidence in the integrity of the arbitrator, you
quit. If anything happens to destroy that integrity, the whole
business is no good. Unless arbitration is a really viable alter-
native to the no-strike clause it just doesn't serve its function.
Once anything happens so that it no longer is a viable alternative
the parties had better change the system or change the arbitrator.
VW had another sort of rule of thunb in the Inpartial Chairnan
concept: you mght not talk after the hearing to the w nner, but
you nmust talk to the loser. You nust talk to the loser. Now, this
is born out of the basic notion that it's kind of cold and cruel

to pick up a piece of paper, read that and that's your first notion
as a party of what's going to happen with that case. George used
to operate--and I've tried to--on the principle of as few surprises

as possible. | didn't do this in nmost of ny Unmpireships; but in
the Inpartial Chairman rel ationships, you alnost always talk to the
| oser sone tinme or other. It mght be a casual remark; or if it was

a tough case, you'd sit down face to face, go over the whol e business
with the top representatives of one side and explain the reason for
ruling against themorally in addition to trying to wite an opinion
whi ch would help sell the notion.

As another aspect of it, particularly in the Inpartial Chairnman
relationship, also in ny own experience in nost of the Unpireships,
it was accepted that the arbitrator should play an active part in
the hearing and shouldn't just sit there and listen, |ike a dummy.
Nov/, of course, there are ways to do this and not to do it. You
don't interfere with the presentations of the parties; but when they
have pretty well finished, then you begin to ask pertinent questions.
Maybe sonething has not been explored adequately to suit you and
you want it explored further. Maybe you ought to ask a question
that sort of tips your hand a little bit. Judges do this, you know,
they ask questions and the parties get a notion fromthe questions
asked as to the line of thinking. Now, | think, this is highly
desirable for two reasons. One, it's not inpossible that you nay
be going off on a tangent and you're getting an inpression of this
case that's wong. well, if you ask sone of these questions you
give the parties another crack at you to pull you back and put you
on the right track. And the other reason is that this sort of tips
gff_the parties so that they're not so surprised when they get the

eci si on.

I'VE HAD A NUMBER OF CASES VHERE THEY' VE SETTLED ON THE BASI S OF
THAT TYPE OF QUESTIONING  BUT |'VE NEVER HAD A CASE SUCH AS THE
ONE | TH NK YQU DESCRIBED IN YOUR BOOK WHERE THEY THEN CAME BACK
IN ON OPPCSI TE SI DES.

Oh, those two cases were beauts.” One, | don't think |I had
this in the book, was a hosiery case. There was a little German
Superintendent of this small plant who knew absol utely nothi ng about
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| abor relations. The union brought a grievance and it was a stinking
grievance. But the union was nmaking the best of it at the begi nning
of the hearing, and this little Superintendent didn't know how to
argue. He was nessing it all up. So Taylor started asking questions.
Vel |l after a few of Taylor's questions, the people who knew Tayl or,

(I was sitting in as an apprentice in ny early days and watching

this performance) everybody in that room knew that the union was
going to lose that case except one guy. That was the guy who was
presenting the conpany case. After the hearing, he came up and
punped CGeorge Taylor's hand and he said, "WlIl Dr. Taylor, no hard
feelings, no hard feelings, we all have our job to do." He just
didn't understand that Taylor had in effect hel ped himout when it
was a case the union nust |lose by all reason. But if you had been
deciding that case on the basis of presentations it would have been

a hol ocaust .

The other case that | referred to in the book was in the dress
industry in Philadel phia which Taylor and | entered in 1977 after
the war. This was an Inpartial Chairmanship, but it was a different
one fromthe hosiery and nen's clothing. The dress industry had been
accustoned to have | awyers—not in every case but in nost cases they
had a nore formal presentation. They happened to have |awers on
both sides who were very strong-w |l ed buys who argued hot and heavy.
They were arguing this case vigorously. After about a half hour,
Tayl or asked one question. | don't recall what the question was,
but jaws dropped around the table because there was a relationship
of this case to another inportant contract clause that they had just
not thought about. Both sides said: "W better have a caucus.”
They had a caucus and they both came back arguing dianetrically
opposite to their earlier presentations and just as vigorously. That
one question opened up a vista that they hadn't thought about.

There are |lots of cases where you don't have to ask questi ons.
The thing is pretty clear-cut. But certainly under the Inpartia
Chai rman concept, if you have questions, you ought to ask them at
the hearing--cutting questions, nasty questions sonetimnes.

WAS | T APPARENT THAT GECRGE SAW TH S OTHER CLAUSE AND SAW THE
PGCSSI Bl LI TY TO THAT?

Sure. He saw that if this case went one way a nuch nore inportant
series of principles would be cutting dianetrically opposite.

HAVE YOQU EVER HAD A CASE YOURSELF WHERE I N THE COURSE OF THE
PRESENTATI ON | T BECOVES EVI DENT TO YOQU THAT THE PGSI TI ON THAT THE
PARTY | S ESPOUSI NG | S REALLY AGAINST THE SELF-1 NTEREST OF THE PARTY
BUT DCESN T SEEM TO REALI ZE I T?

Ch yes. |'ve had numerous cases |ike that.

YQU WOULD MOVE IN ON THAT EVEN I N AN AD HOC?

Sure | would even in an ad hoc. Let's put it this way. In
ad hoc, | think you have to feel your way because there are sone
parties that you neet for the first tinme, and if you ve been around,
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you' |l know fromlittle things whether they are amenable to an |nfornal
procedure or not. You have to feel your way, you may try a question
or a remark, and then, depending on their reaction to that, you may
ask sone nore, or you may cut it off. It's absolutely clear to ne
over the years that arbitration systens differ tremendously in this
country, there's just a tremendous spectrum of practices that the
parties have and of what they expect. | think this is good. |

think the system should be devised by each set of parties to neet

its own needs. They nmay change their mnd fromtine to tinme but

the arbitrator should adapt hinself to what the parties expect. |If
they expect a ball-and-strikes unpire, no discussion, no real
participation of the arbitrator, formalistic proceedings, | think

the arbitrator has to go along with that process, at least up to a
point. And he shouldn't try to convert those people, they' ve got
himfor only once. But this is kind of an intuitive thing, you

just have to feel your way. You can get sone notion even at the very
outset of the hearing. For exanple, do the parties want to swear

witnesses? That's a little bit of a tipoff on formality. If they
come in wth a nunber of stipulations, that's a tipoff on relative
informality even if they have lawers. [If on the other hand, they

start off with this rigamarole of trying to develop a case entirely
t hrough witness testinony, which is a lot of damn nonsense in ny
opi nion, you have to adapt to that or else get out.

YQU CAN T GET QUT VERY WELL

Well, you can't get.out of that case but you can refuse to take
anot her one even if they want you. You can, if you' ve got enough
work. There's scuttlebut around, you know, about how the parties

behave. For exanple, | deliberately avoided those railroad adjustnent
board cases because of the scuttlebut | heard about them | just
didn't want any part of it. | had a few opportunities to do It and
sai d no.

LET' S LOOK BACK AT PRE-WAR STILL. ONE OF THE THINGS | WAS | NTERESTED
IN GETTING YOUR RECOLLECTI ONS ON IS THE EXTENT TO VWH CH YOU HAD
CONTACT WTH OTHER ARBI TRATORS. NOW COM NG INTO TH'S W TH GECRGE,
HE PROBABLY WAS SOME KIND OF A FOCAL PO NT FOR PECPLE ARBI TRATI NG

Ch yes. He was the principle focal point in Philadel phia.
Al an Dash was starting, getting sone assistance from George. Allan
had actually heard a few cases before | ever did. Later on George,
Allan and | shared an office for a good many years. It wasn't a
partnership but we shared an office and divided up secretarial and
ot her expenses. Then in Phil adel phia back in those early days,
there was a good deal of informal contact, having lunch with each
other and that sort of thing. As part of his educational work with
the University of Pennsylvania, George would occasionally run
conferences. Long before the Acadeny started, we had a Phil adel phi a
group of arbitrators who would neet periodically for dinner and an
eveni ng of discussion about sonething or another.



TH NKI NG ABQUT PRE- PEARL HARBOR, WHO WOULD THE PECPLE BE?

Oh, Allan Dash, Al ex Fry, Tom Kennedy, Howard Teaf. | think
Hazen Hardy and Perry Horl acher had done sone work before the war.

Lee Lichliter did while he was up in Harrisburg, but we'd see him
occasi onal | y.

HOW ABQUT THE Pl TTSBURGH ANS?

Well, that was too far awmay for themto join our little get-
t oget hers.

WERE YOU AWARE O THEM EVEN THEN, BEFORE THE WAR?

Well, really there weren't any to speak of. | guess Qair
Duff probably did a little work pre-war. But, you see, the stee
arbitration started during the war. There weren't any arbitrators
of the steel industry pre-war. So the Pittsburgh devel opnent was
during the war, imedi ately post-war and | ater.

HOW ABQUT THE PECPLE | N NEW YORK?

W had virtually no contact in our Philadel phia group with the
New York group. | don't know why but it was a |one profession back in
those days. You have to renenber that there weren't too nmany
arbitrators or people used to arbitrations pre-Pearl Harbor. There
were these Inpartial Chairnmanships in hosiery and nen's clothing and
there was a rather peculiar kind of arbitration in the coal industry,
which was entirely different and | don't know too nmuch about it.
There'd been arbitration in the printing trades but as for nass-
production industries, essentially no pre-world war.

THEY GOI' ORGANI ZED IN THE LATE ' 30S.

They were organized in the late '30s and after organization it
took a while for the arbitration concept to catch hold. A big
selling point, of course, for nore arbitration in nmass production was
when Ceneral Mtors and the UAW adopted It. Their first arbitrator

was Harry MIlis, who worked for a short period before Tayl or went
there in late '40. But the big boost in mass production arbitration
of course occurred during Wrld Var 1, partly as a result of War

Labor Board activities.

YQU WERE | NTO THAT, OBVI QUSLY, IN THE WAR LABOR BQOARD

Yes, | did a variety of things. | started out as what was called
a Special Mediation Representative and then becane an Alternate Public
Menber. M longest stint was as a Chairman of the Shipbuil ding
Conmmi ssi on which was one of the War Labor Board Conmmi ssions. W had
jurisdiction nationwi de of the shipbuilding industry. And, of course,
it was partly as a result of that kind of contact wth shipbuilding
that | was asked to arbitrate in the shipbuilding industry after the
war in those three places | nentioned earlier
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RIGHT. NOWLET'S SEE NON | WANT TO BE SURE THAT WE COVER THE PRE-
WAR. | TH NK YQU VE PRETTY WELL DESCRI BED I T.

This busines of selection, | think we've covered that.

RI GHT. HOW ABQUT THE CAREER, THE PCSSIBILITY OF A CAREER?  YQU
BECAME FULL-TI ME FROM THE SCUND OF THE GUN:. RIGHT QUT OF THE BOX
YOQU VWERE | N THE MAJOR LEAGUES THE M NUTE THE GAME STARTED.

Rght fromJuly 1, 1939; 1'd never heard a case; fromthat tine
onl was in it full-tinme. The only exceptions being the War Labor
Board time out which totaled an equival ent of about three years and
then the eight years in Washington as the FMCS Director, although
of course, slowing down in volume since |'ve noved out here to
Tucson.

IN THE WAR LABOR BOARD, |F YQU KNOW WHO WAS CR WHAT GROUP OF PECPLE
WERE RESPONSI BLE FCR THE THRUST TOMRDS ARBI TRATI ON?

Well, again, Ceorge Taylor was the |eader along with Wayne Morse.
They were by no means the only ones. The realistic problemwas this:
as you wll recall the War Labor there was the no-strike pledge for

the duration of the war.

I KNONTH S AS A STUDENT. MW PART IN THE WAR LABOR BQARD ACTIVITY
WAS TO BE A MARI NE CORPS SECOND LI EUTENANT.

The Board was set up to decide disputes as an alternative to the
strike. Because of no arbitration In the mass production industries,
the Board began at a very early date to get flooded with grievance
disputes. In addition to newcontract issues they got flooded with
grievance disputes. It was just a physical inpossibility, among
other things, for the Board to handle that flood of grievances. They
did handle sone in the early days; but they sawtargely under Taylor's
| eader shi p—that the only way out of that norass of grievances was
to get arbitration started in those various places so as to get rid
of the cases before the Board. It was alnost that sinple, plus the
fact that Ceneral Mtors and the UAW acceptance of arbitration
before Pearl Harbor--and a few others in nmass producti on—had started
the ball rolling. The industry guys on the Va Labor Board becane
great sellers of arbitration to their friends, not only in their
own conpani es. They becanme, nost of them strong exponents of
arbitration and the whol e business snowballed during the war. One
illustration is Coodyear where | arbitrated after the war. They
had a horrible nmess, they had strikes, particularly at the Akron
pl ants—they' d strike over alnost anything—and it got so bad that
this is one of the plants during the war that was taken over by the
Navy. They flew the flag, and |abor relations were taken over by
the Navy. The Goodyear conpany people, out of contacts in the War
Labor Board, becane convinced that they had to have arbitration. So
they had a contract negotiation. The conpany insisted on arbitration.
The union would have no part of it in Akron. So that issue--should
we or should we not have arbitration--went to the O evel and Regi onal
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Board. The Regional Board ordered the parties, against the union's
vi gorous opposition, to adopt an arbitration systemw th a permanent
Umire, and | came into that kind of an environnment. Now that didn't
happen too often. Mst places it was the reverse; generally it was
the unions in those days that were anxious for arbitrations and the
conpanies that had to be sold. It was a voluntary adoption, however,
in many areas.

WHEN YQU WERE ORDERED | N THERE, WHAT WERE YQU ORDERED I N TO DO?

They had agreed on a pretty typical arbitration clause. They
woul d have an arbitrator for the Iife of the contract. The usua
"may not add to or subtract from' and so forth. Then right at the
end of the war | was called in for an interview to see whether they
wanted to hire ne and they asked nme a lot of questions. But | think
probably George and other WAr Labor Board peopl e had recommended ne.
They had two or three other people they interviewed earlier. In
any event after they interviewed ne they got together in a separate
huddl e and decided they wanted to hire ne. So they started talking
about a retainer fee and so forth, and things went along free and
easy wWith no hassles about retainer fee or per diemor whatever else
the arrangenent was, and then they sent their two attorneys to a
separate roomto wite up a contract for me. Well, the rest of us
were chewing the fat and the attorneys were in the other room and
after a half an hour or so, they said these attorneys hadn't got
really started on witing up a sinple contract on the terns which
we had already agreed to orally. So the top conpany guy said that
he was disgusted; he said, "Bill, you wite it." So |I sat down and
on a piece of yellow paper | wote out a short page and | read it
off to them They both |ooked at it and said, "sounds alright to
us," so they had it typed up and signed it. By the tinme the |awers
?anp Eagk into the room-still wth no contract—we already had it

i ni shed.

WHAT KIND OF A STI PEND WOULD YQU CGET AT THAT TI ME AS A RETAl NER?

The rubber industry is piecework and they wanted a pi ecework
systemfor arbitration. So I got $50 a case. But they coul d take
three or four like grievances and it was still $50 for the batch.
The option was exercised frequently. |[If | needed nore than two days
of work time in witing up the opinion on a very conplicated case,

I could go to themand say, look this is nore than one case and let's
call it two or three cases, an option that | exercised about tw ce
over a total of eight years. MNow the ante was raised a little bit
over the matter of eight years. Also, there was a $5,000 per year
retainer mninmm the $50 would apply toward the retainer. They

went well above the retainer in volune during nost years. This
started in '46, and, of course, | had other work besi des Coodyear

HOW BUSY WOULD YQU BE WTH GOCDYEAR THOUGH, ABQUT HOWN MUCH DENMAND
ON YOUR TI ME?

I'd say it was a third of a full-tine job and full-tine for ne
t hen was days, nights, Saturdays and Sundays.
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DO YU HAVE A HEAD COUNT ON THE NUMBER OF CASES IN THAT PER CD?

In Goodyear, for exanple, there were 94 in '46; 44 in '47; 116
in '48; 154 in '49; the peak was |16l in 1950, and then it began to
tail off a little. Then there's a gap because | got fired three
ti

nes.

YQU GO REH RED TW CE?
| got rehired tw ce.

It was really post-war before | got into ad hoc cases of any
consequence, and that ran about 20 percent of ny casel oad; pernmanent
hel d at about 80 percent over the years.

I TH NK THE EXPERI ENCE TCDAY | S THE OPPCSI TE.

| think for nmost arbitrators it is the opposite, nore ad hoc
t han per manent .

I TS REALLY SUBSTANTI AL, ON THE ORDER OF 80 - 20 OR MAYBE 90 - 10.

Well, I1've had a total--1 had three years out during the war
and, say, eight years out for the FMCS—1 years out from '39 to
"77—+eaving about twenty-seven years of arbitration, including
recent years when | have been slowing down a little. M total cases
during that period total approximately 5,000. Wth the 20% that
nmeans roughly 1,000 ad hoc cases of one kind or another so |'ve had
pretty good exposure to ad hoc. | do detect some changes, particularly
Iin ad hoc arbitrations. The tendency toward formality that has energed
probably has been due to the |awers getting into the act nore heavily
than they used to.

AS ARBI TRATORS AS WELL AS ADVCOCATES?

I"'mtal ki ng about advocacy, representing the party. 1In ny
sanple of ad hoc cases in the early years, well I'mjust talking off
the cuff, | would say in not nore than 30% of those cases woul d | awyers
represent the parties. Sonetines a |awer on one side and none on
the other. | think probably that's grown until in nore recent years
it is at least close to 50% in ad hoc.

HON ABOQUT BACK IN THOSE PRE-WAR SI TUATIONS? DD YU SEE LAWERS THERE?

Vll, in the Inpartial Chairman concept alnost never. There were
perhaps two or three cases in hosiery where sone real |egal issue was
I nvol ved where lawers cane in for both sides. In nen's clothing, |
never saw a lawyer. |In the dress industry, they used |awers
extensively. The dress industry, in spite of its being an Inpartia
Chai rman arrangenent, tended to be nore formal. The nen's clothing
was the least formal of all. | arbitrated either as an assistant to

Taylor or on ny own in nen's clothing for two years before | ever
saw the contract. It was sort of a "M. Anthony, we got a problem"”
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Most of themwere discharge cases. After about two years we had a
case on vacation pay. R ght in the mddle of the hearing, which was
short, the manufacturer said "wait a mnute, | think we got sonething
in the contract about this.”" So we searched through ny files, which
were joint files with George, and we found a copy of the contract,
and sure enough, the answer to this grievance was right in the
contract, clear-cut, so the case was over. But Ceorge used to |augh
about this. Wien he started, they didn't even have a contract. [|I'm
sure this was a little bit overdone but CGeorge used to go around
tal ki ng about what a wonderful relationship this was in the nen's
clothing industry in Philadel phia. They began to get inquiries

from peopl e who were interested who said we'd like to see a copy of
your contract; it sort of shaned themlInto negotiating a contract.
That early contract was a very skeletal kind of a contract. The
same way in hosiery. It was another characteristic, at least in
those early days of the Inpartial Chairman concept, that there would
be a very short contract, really skeleton contracts.

DD YOQU SEE THE PHRASE "JUST CAUSE" | N THOSE DAYS?

Ch yes. | nmean | think that was in there in case of discharge.
D scharges nentioned "just cause,” which is still around. But take
a matter like seniority. There was just a little tiny sentence in
the contract about seniority, and the real seniority principles were
devel oped by Taylor's early decisions. And in hosiery they had a
peculiar clause in the contract in those days which a lot of people
woul d shudder about. The clause said "all decisions of the Inpartial
Chairman are hereby made a part of this contract,” and it was an
i ndustry-wi de concept for a while. W had three kinds of deci sions:
| etter decisions which involved some kind of a principle.

YQU WOULD WRI TE A LETTER EMBCDYI NG A DEC SI ON?

No, it was a regular full-blown decision, but they were nunbered.
For exanple, they were "A-10" and then the next contract woul d be
"B-1" to so and so forth. Those were the cases that were inportant
cases, nornally involving sonme principle. Then the next group of
cases were Menbos. Menos either did not involve an industry-w de
concept, involved sone mnor matter affecting that plant, or they
were sinply a repetititon of sonething that had been in a previous
letter decision. And then the third group were called "SWS"--
settled w thout decision—and were about a third of the total cases.
Wienever you'd go into a plant and you'd nediate a settlenent, you'd
imediately sit down and wite out the essence of the nedi ated
settlenent and that would go out as an "SWD," a very short thing.

SO IT WAS ONLY THE FIRST OF THE THREE THEN THAT WOULD BECOME A PART
O THE CONTRACT?

Yes, that's right; the others were not worthy of that much
di stinction.
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NOW RELATI VE TO PROCEDURAL MATTERS, | GATHER IN THESE | MPARTI AL
CHAI RVAN SI TUATI ONS YOU REALLY WOULDN T HAVE HANGUPS ABOUT OBJECTI ONS

Al nost never a procedural objection. The general notion was
that anybody could say anything they wanted to whether it was
pertinent to the case or not. You would frequently say to sonme guy,
"l ook, better cut it off, you' re using too much tinme on this, this
is not Inportant,” that kind of an offhand coment; but in terns of
tough legalistic procedural questions, alnost never.

IF YQU HAD A CLAIM SAY, THAT LOCKED TO YQU TO BE TERRI BLY DELAYED,
YOU WOULDN' T REALLY TALK ABQUT I T IN TERVG CF TI MELI NESS, YQU D
JUST SAY I T WASN T FAI R?

The conpany would say: "this is an old, stale issue.” | nean
they'd raise that point, and then if there was any valid defense for
the time involvenent, the union would give the reasons why it was
valid. Practically no tinme would be spent discussing tineliness as
a technical matter

Maybe |'ve just been plain lucky but even in ny ad hoc experience
I've had very few hassles over procedural problens. The only ones
of consequence are the occasional one where there's an honest to
goodness question about the arbitrator's jurisdiction. Now those

are inportant and they deserve nore attention. |[|'ve had quite a
nunber of those. MNormally |'ve been able to kid the parties, saying
"Well, look, | don't know whether | have jurisdiction or not. |

under stand your argunents but even to answer that question we have

to know a little bit what this case is all about so we get into the
nmerits.” Then they' Il usually wind up saying, "Ckay, we'll put it

all into one ball of wax and wite one opinion." O course if |
denied jurisdiction, which | did occasionally, you just don't explore
the merits. But very seldom even in recent years, have | had two
sets of hearings. | think it has happened two or three times. But
when these |egal niceties arise about whether a certain piece of

al | eged evidence should be introduced |I wusually say, "Well, |ook,

| don't know whether it's pertinent or not. Let's hear it and if

it has no relationship, we'll throwit out." Usually they go al ong,
even the fairly stiff-necked |awers will usually go along. Sonetines
t hey object.

HOW ABQUT THE ADM SSI BI LI TY OF AFFI DAVI TS?

| have no particul ar problem about affidavits. ©Oh, one side
will say, "Well look, if youwant to get this evidence in, bring the
guy or gal in. But if there's some reasonabl e cause why they
weren't there, 1've never had any serious problem about letting
affidavits in or signing subpoenas for that matter. 1've had to
sign subpoenas a couple of tines where sonebody was the w tness, say
a police officer, and they wasn't permtted to testify without a
subpoena, 1'd sign the subpoena.

_ To change the subject a bit, and it may sound like I'ma crazy
kind of an operator, but | have to tell you one story that occurs to
me. | better not nention the olace. It was a oermanent one. |[|'d
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been around a long tinme, |awers were used by the conpany al nost

al ways, by the union rarely. And they had had a long strike, and

t he uni on busi ness agent nmade his opening statenent in this first

of several cases we had scheduled for the day. | turned to himand
said, "Look Charlie, | know you guys are broke after the strike and
it's going to cost you sonething if I wite this up. | suggest you
drop this, wthdrawit, you don't have a case on your own story for
two or three reasons."” The union guy said, "Ckay, Bill, we'll take
your advice and withdraw it." You know this is sonething you woul dn't
do unless you know everybody extrenely well. The conpany had a brand
new | awyer, very nice guy, but he was a stranger to |abor and he had
a sheaf of papers prepared for this case. The conpany |awer said,

"Ch no, we won't let the union withdraw" | tried to argue that boy
around it and | couldn't. So | said, obviously disgusted, "Ckay, go
ahead, present your case.”" So we heard the case; it wasn't too |ong.
But then | couldn't resist a nasty inpulse. | turned to that |awer

and | said, "You know, now that I|'ve heard the conpany case | kinda
think I nmade a m stake about the union wi thdrawi ng." (laughter) |
couldn't resist it. The union guys were hilarious. They knew | was
ki dding, but he didn'"t. He was in a state of shock. So the genera
manager said, "V¢ better have a caucus." They came back and al | owed
the union to withdraw its case.

Now I'm not suggesting that this is ny typical line of behavior;
it isn"t. Cbviously this is an extrene kind of a situation. But
| amnentioning it only because here was one of the Umire types of
per manent situations where you get to know the parties so well that
you can do things—whether | was right or not is arguabl e—er at
least think of doing themthat you wouldn't even dreamof in an ad
hoc case. But when you work with the sane people, essentially the
sane contract wth occasional changes, you've been into the plants
and, nost Inportant, you know the people and you can look at a witten
grievance and, except for a few facts, you could go and argue the
uni on case and could go over and argue the conpany case on the
contractual issues. These factors add up to a trenmendous tinesaver
in contrast to ad hoc.

DO YOU REMEMBER, DD YOU EVER BREAK YOUR Pl CK? YQOU KNOWV | NEVER RAN
ACRCSS THAT EXPRESSION UNTIL | READ IT I N YOUR BOOK

Ch, that's a nediati on phrase picked up out of the coal m nes,

"you break your pick." Ch sure, like nmost of us, | have had plenty
of cases where |'ve served as an ad hoc arbitrator on one case and
never been asked back again. In a few of those instances |'ve

been advi sed why, nmade sonebody mad; then too, as evidenced by Good-
year where | was fired three tines, |'ve been fired as an Unpire.

I have resigned too. There are two types of resignations. e Is
an entirely optional act by the arbitrator. For exanple, | resigned
everything when | became Drector of the PMCS. The other is a
resignation in anticipation of a firing. |[|'ve always figured that
this is a part of the ganme. | think we talked about this a little

bit ago. Unless the arbitrator is really accepted by the parties,
he ought not to be there. They better try sonebody el se.
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AND | T DOESN T REALLY MAKE MJUCH DI FFERENCE WHAT LANGUAGE THEY USE I N
THE PROCESS OF | NDI CATI NG THAT.

No, whether it's a resignation or whether it's a firing.

TH 'S LEADS INTO A QUESTION. HOW MJUCH FEEDBACK DI D YQU EXPERI ENCE
IN THOSE EARLI ER YEARS, SAY AFTER THE WAR OR BEFORE | T?

Well, it's an integral part of the Inpartial Chairman concept
that you get the feedback imediately. Perhaps | ought to correct
one possible notion about mediation in those Inpartial Chairnmanships.
This was not just free and easy nediation to get any kind of an
answer that the parties would agree to. In those Inpartial Chairman
situations, unless it was a case that could be nediated right on the
spot, normally we would go back and wite up that decision, a rough

draft. | have found over the years that when | walk out of a hearing
in 90* of the cases | have a pretty good notion of what the ruling s
going to be before | leave the room There are a few cases that are
so tight that you don't know. |'ve had the experience of comng to

a tentative decision, then of sitting down and witing it out, and
get about half way through the opinion and find I can't wite any-
nore and | say, "Wt a minute, Bill, this doesn't hold water."'"

You sonetinmes get off on a tangent and the requirement of putting

it inwiting, so that it nakes sense in witing, gets you back on
the track. So in nost of these Inpartial Chairmanship rel ationships
the way the so-called nediation thing woul d operate, we'd wite a
rough draft, we'd call the parties in for a conference. Usually we
woul dn't show themthe rough draft right off the bat, we'd talk about
the case and then indicate what the decision's going to be and why,
all orally. Then depending on how nmuch fireworks there were fromthe
| osing party, you would drag out the rough draft and have them | ook
it over. Quriously enough, very few decisions were ever changed as
a result of that nediation process. But they were sold, which is
the real essence of and virtue of the process. In a good many cases
they were accepted by everybody there with reasonably good grace,
including the |Ioser. (ne reason for show ng them the rough draft
was, you know, we can wite things to try to explain one case that'l
stir up a hornet's nest soneplace else. And every once in awhile
when the parties have a chance to see a draft they can pick out those
things that we don't recognize to be potential troubl emakers. Now
that doesn't change the decision but it avoids a hell of a lot of
troubl e on nunerous occasions.

HAVE YOQU EVER USED THAT TECHNI QUE IN AN AD HOC SI TUATI ON? LI KE,
"HERE' S THE DRAFT OF WY DECI SI ON?"

I'mnot sure. | think | have in a few, well,. | know | have in
a few cases because I've had a few relationships over the years which
are technically ad hoc. | nean I'mnot retained for any period of

time but they keep asking me back over and over again. Frequently
in those relationships this kind of a working arrangenent gradually
devel ops. There have been perhaps a few straight ad hoc cases where
I never knew the parties where this has occurred.
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PROBABLY WHEN YQU M GHT HAVE SENSED THAT THERE MAY BE THI NGS H DDEN
IN THE BRAMBLE BUSH

Yes. That may have been but it would be nost unusual in ad hoc
and it's really unusual in nost of the Umpireships to go over drafts.

WE HAVE BEEN TALKI NG ABQUT THE SELF-DI SCI PLINE O WRI TI NG OPI NI ONS,
AND THAT LEADS ME TO ASK ABQUT YOUR EXPERI ENCE | N EARLI ER YEARS—
AND THEN PRESENTLY-- RELATI VE TO | SSU NG BENCH AWARDS

Actually, | don't have any statistics but the nunber of bench
awards |'ve issued out of these 5,000 is mniscule.

THAT WOULD | NCLUDE EVEN THOSE | MPARTI AL CHAI RVANSH PS?

Ri ght, because in those Inpartial Chairnmanshi ps one of the
tricks of an arbritrator's active participating In questions and
so forth is to do it without a firmcommtnent. | nean you obviously
don't say, "Look, | think this case ought to be decided this way."
You get at it indirectly and, in nost circunstances, you don't make
positive statenents. You let the parties use their inmagination;
you | eave enough rope so that if ycu find that you' re on the wong
track you can retreat. Now this is easier said than done.

TH S SEEMS TO BE ONE OF THE SKILLS THAT DEVELOPS.

If you use those tactics, you develop it various ways. Now
t here have been instances, notably in discharge cases, where | have
had one of the parties say at the end of the hearing, usually on
the record whether there's a transcript or not, "Look, this guy's out
of work, if you wite it up it's going to take a couple weeks and if
you put himback it may be nore back pay. How about giving us an
award now?" |If both parties agree, | have done that on a nunber of
occasions, but the total nunmber is small. Now going back to the
Inpartial Chairmanships, those in effect were nedi ated awards where
the parties thenselves agreed— with a little stimulus and a little
prodding— the parties thensel ves agreed and said: "Look, we're
agreed on this, just you wite it up. You wite it up later."
Those were SWD s in hosiery which is a different thing froma bench
award as | would understand the term

Rl GHT.

| don't have any strong feelings adverse to a bench award. |
don't think the arbitrator should press for a bench award. If the
parties suggest it, and both sides are agreeable, | don't see any-
thing wong with it.

YQU USED THE WORD " RECORD' AND REFERRED TO THE FACT THAT THERE WERE
NO TRANSCRI PTS. THERE S BEEN SOMVE DI SCUSSI ON ABQUT WHAT | S THE
"RECORD." IS THERE SUCH A THING AS A "RECORD' WHEN YQU DON T HAVE
A TRANSCRI PT? | QGUESS THE ONLY TI ME THAT SEEM5 TO COME | NTO FOCUS
IS THE ARBI TRATOR BEI NG CALLED INTO SOVE KIND G A JUDI G AL
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PROCEEDI NG TO TESTI FY AS TO WHAT HAPPENED | N FRONT O H M BECAUSE
THEY DON T HAVE ANY OTHER KIND OF A RECORD. HAVE YQU EVER HAD ANY
EXPERI ENCE LI KE THAT?

Well, you really have two questions there. | suppose the
"record" is the long hand notes | always take at a hearing plus
what ever papers the parties hand me. As for being called to testify
in court, that never happened to me. Thank goodness.

VELL, WOULD YQU GO? WOULD YQU TESTI FY?

Not if | could avoid it. [I'd do ny dammedest to get out of it.

SUPPCSE A SUBPCENA WERE | SSUED TO COWPEL | T FROM YQU?

Well, as an arbitrator, | don't know 1've never had to face
that, but | supposed if you were subpoenaed you probably woul d have
to go but I would have reservations as to what | would say.

WOULD YQU EVER TH NK THAT I T WoULD BE WTH N THE PURVI EW OF PROPRI ETY
TO SAY TO THE JUDCE "I'M SORRY, |'M UNDER SUBPCENA, BUT | DECLI NE

TO TESTIFY TO TH'S BECAUSE TH S IS NOI' SOMETH NG THAT | SHOULD PRCPERLY
TESTI FY TO?"

Well, | don't think | can answer that question w thout know ng
what the circunstances are. Let ne digress into nediation where this
is a nuch nore difficult question than it is in arbitration. After
all, arbitration, however you characterize it, is quasi-judicial and
you presumably have issued an award. |If questions arise in connection
with what was said or not said in negotiations, or what evidence was
or was not produced, nediators are soneti nes subpoenaed, or attenpts
are made to subpoena nediators, to testify in court as to what
happened. And | sort of jocularly told our FMCS nedi ators, "Look,
just don't go, we'll visit you in jail." A mgor function of the
CGeneral Counsel of the FMCS was in fighting off those subpoenaes.

Al nost always we were able to convince the judge by explaining the
reasons why it was not appropriate for the nediator to testify.

NOWV THE MEDI ATOR CAN FALL BACK ON THE GENERAL COUNSEL BUT THE
ARBlI TRATOR HE'S QUT THERE BY H MSELF ON THAT LI MB.

Well, but, does this occur very often? |It's never occurred to
me.

I T HAS COVE UP: APPARENTLY | T HAS OCCURRED SEVERAL TI MES THAT | KNOW
OG- IN THE PAST SEVERAL YEARS.

VWell, | would think the only real circunstance would be where
an award was chal |l enged, sonebody didn't conply with the award and
the case got into court.

RIGHT. IN THE CASES |'M TH NKING OF, ONE |IN PARTI CULAR, ONE OF THE
PARTI ES WAS QUTRACGED BY THE DECI SI ON O THE ARBI TRATOR.  THE PARTY
SQUGHT TO VACATE THE AWARD AND | N THE PROCESS SUBPCENAED THE ARBI TRATOR
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THE SUBPCENA | SSUED AND THE ARBI TRATOR SHOAED UP AND SAI D, "YQU
KNOW | SHOULDN T REALLY BE COWPELLED TO TESTI FY AS AN ARBI TRATCR "
THE TRIAL JUDGE SAI D, "ANSWER THE QUESTI ONS." SO THE ARBI TRATOR
WAS ASKED QUESTI ONS LI KE: WHAT WAS H' S NORVAL PRACTI CE | N DECI DI NG
A CASE, DD HE READ THE BRI EFS OF THE PARTIES AS SUBM TTED; DI D HE
READ BRIEFS IN TH S SPECI FI C CASE; VWHAT'S THE NAME OF H S SECRETARY;
VWHERE | S THE EVI DENCE FI LED, WHAT DOES HE NORVALLY RETAIN IN H S
FILES? AN INCRED BLY I NTRUSI VE LINE OF QUESTIONING | THOUGHT AT
THE TI ME THAT WERE THAT TO HAPPEN TO ME, | BELIEVE | WOULD HAVE TO
SAY |I'M SCRRY.

Well, | would certainly reserve the right not to answer some
questions even if | had been subpoenaed. But to repeat, fortunately
I"ve never been stuck with this problem

In this connection, and this is not unusual, way back in those
early hosiery contracts, as a further evidence of a trade-off for
the no strike clause, there's one exception. The union could strike
if the conpany failed to abide by an award. Normally of course the
union has no alternative but to accept. But if the conpany thunbed
their nose at an award, that was a stated exception in the contract
as it is in sonme other contracts.

SOVE TEAMBTERS LOCALS HAVE THAT WRITTEN IN.  WELL, HOWN ABQUT THE
RANGE OF SUBJECTS NOAW?  WHAT WERE THE MOST DI FFI CULT SUBSTANTI VE
PROBLEMS THAT YQU CAN RECALL ENCOUNTERI NG?

That's a tough one to answer. Sone of them can al ways be
difficult. Wwen | started arbitration | used to think, well, these
seniority disputes are not too difficult. But the |longer |'ve
arbitrated, the nore concern | have about a seniority dispute because,
as you know, in nost elaborate seniority systens these days, if you
start tinkering with the system it's like tinkering wth a wi st
wat ch. You may think you re fixing one bal ance wheel, and you throw
the whole thing out of kilter. So | think seniority cases are anong
the toughest, even sonme that superficially look sinple. You always
have to be aware of the ramfications of not only what you deci de,
but maybe nore inportantly, what you say in the opinion. her

types of cases are very difficult for quite different reasons. In
that early experience in hosiery, which was a piecework industry,
we got a lot of piecework disputes, which are very technical. Even

in a non-technical environnent, they' re tough cases and the toughest
aspect of those piecework cases is: how nmuch are the people hol ding
back until the rate is set? Unless you're just a time study bug and
woul d | ook at nothing but the time study, this is a critical issue.
And for that reason, anong others, alnmost as an infallible rule, |1

will not decide a piecework case without looking at the job. | just
have to get at least that rmuch know edge. But piecework cases are
tough. | had an awful lot of themin the rubber industry. 1In the

rubber industry, at least in those days, they were conplicated

further by the fact that, in many plants, the enpl oyees set production
guotas. In tire building, for exanple, you build so many tires and
then you quit, even if it's not at the end of the shift. So when you
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get a change in the construction of a tire, you have certain elenents
that have been changed, but in terns of whether people are at what
they can produce, it's a question of can you build as many of these
tires in five hours as you build of the others in five hours even
though it's a six-hour day. Those piecework cases are tough.

HAVE YOQU EVER HAD CHALLENGED THE R GHT OF THE EMPLOYEES TO LIM T THE
PRCDUCTI ON?

Ch yes, the conpanies would gripe about it.

NO, | MEAN IN THE GRI EVANCE CONTEXT.

Well, oh yes, I've had those—frequently—+n the rubber conpani es.
Once an established quota got established, people didn't produce
above that quota. Wich, of course, Is totally anathema to the theory
of piecework. But, in nost of the plants where that existed, the
practice was so well entrenched that the conpani es knuckl ed under
on the concept. But they were not adverse to saying that, while
this rate's In dispute, the guys are slowi ng down well below their
rate of effort and proficiency just before this job was changed.
Al nost invariably, the conpany claimof a slow down bel ow customary
pace was at |least partially correct.

FROM THE GROUP. PRESSURE?

For exanple, | had in one plant of one of the |arger conpanies a
very critical dispute when tubeless tires came in. N/, up unti
that time nost of ny tire-building piecewrk cases had been cases
where there were relatively snmall changes nade. Maybe 95% or 90%
of the job is what it used to be, and you were only |ooking at a
0% or maybe a maxi num of 10% of the total job that was really in
di spute. The rest were flxed--whether they were right or wong--by
tine study; theory was immterial; they were recognized tines. You
never changed a tinme unless the elenment itself was changed. But
when tubeless tires came In, a substantial part of the total job
was in dispute. Just for rough purposes, say 60% of the job was
the same as on a regular tire and 0% was changed over. Now we
were dealing in that case with HO% of the total time violently in
di spute as to the elenent tines involved. Fortunately, it was a
tripartite board. | say fortunately. | had to get a najority opinion
and we had a stalemate. In the course of our neetings over the thing,
| had to stick ny neck out as to what | would believe to be a feasible
answer. But | couldn't get either one of themto vote with ne.
Thousands of dollars were involved. That rate was nuch nore inportant
to a tire builder than whether he got 15 cents an hour In the next
negotiation. W had time studies, a union time study, a conpany time
study, and they were quite diverse. So when we got stuck | said,
"Let's get an inpartial tine study." | knew a guy | thought | could
count on, and he used this mcronotion tine study nmethod. Well, he
came in and nade his time study and | set up the conditions. He
woul d not just tine-study the disputed tire. He would also tinme-study
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the regular tire which was not in dispute. Wth the sane people.

Do you know what we found with that? Those so-and-so's were so clever
that on the like elenents the two tine studies were alnost on the
nose. But on the disputed elenents the guys were slow ng down |ike
nobody' s busi ness. Sone tinme-study experts will tell you, you can't
do this in a continuous operation; but they did. In any event, when

| got the results of the inpartial tinme study, the figures that | had
used in trying to get a vote in earlier sessions, | was convinced,
were too high; not much too high fortunately, but they were a little
bit too high. | had to decide that case by clubbing the union guy,
almost literally clubbing him to vote with me on a slightly |ower
rate than he could have signed for before the time study. Well,

that was kind of a heavy-handed business and | think the poor guy

lost out in the next election. Fortunately he wasn't the President.
But I only nmention this story to indicate the conplexity in sonme of
these tinme study cases. They're very, very tough cases, and you know
that you can go wong. The only consolation you have is that the
parties thensel ves al so nake m stakes. Incidentally, we were talking
a while ago about "breaking your pick."” | was never asked to go

back to that plant again. But | continued to work el sewhere at plants
of the sane conpany and | found out indirectly later that that piece
rate we had set on the tubeless tire worked out to be satisfactory to
both parties.

YQU SURVI VED COLLI SIONS LI KE THAT OFTEN?
| had a nunber of relationships over a fairly long period of
years where | wasn't fired. | had to resign several of them for

exanple, when | went to the FMCS as Director. But | was able to
| ast seven years, ten years, that kind of thing.

THAT'S AN ETERNITY ON THAT SCALE. WELL, LET'S SHFT A BIT ALONG THE
RANCE OF SUBJECTS. HAVE YQU HAD CLAI M5 | NVOLVI NG LET'S SAY, THE
BILL OF R GHTS?

Not really.
FREEDOM COF SPEECH?

Not really.

SEARCH AND SEI ZURE?

No, not really where it was a major issue..Thank goodness, |
haven't been thrust into those situations.

HAVE YOU EVER HAD, FOR | NSTANCE, SQVEBODY WHOSE LOCKER WAS CPENED
BY THE COWPANY TO CHECK QUT THE CONTENTS OF THE LOCKER? THAT TYPE
CF SI TUATI ON?

| don't recall that when any serious questions were raised about
it.
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HOWNV ABOQUT DOUBLE JEGPARDY? |'VE RUN | NTO THAT.

I've had a few of those. Of hand | don't think I can recall
the specifics, but |I've had a few of those.

VHERE A QUY IS CALLED IN AND HE'S 3 VEN A THREE DAY SUSPENSI ON,
AND VWHI LE HE'S ON THE SUSPENSION A H GHER OFFI G AL I N THE COVPANY
SAYS "SUSPEND H M? THE HELL WTH THAT! WE RE GO NG TO TERM NATE
HM" AND HE TERM NATES H M

Yeah, |1've had a few of those.

THE ARGUVENT BEI NG MADE THAT THI S | S SOVEHOWN DOUBLE JEGCPARDY.
Yeah.

VELL, HOW DO YQU REACT TO THAT?

Vel l, not know ng anything el se about the case, ny reaction
would be that the first penalty ought to stick. The second thought
ought not to stick.

VHY THOUGH?

Well, | assume that it went through the grievance procedure.

NO, HERE' S WHAT YQU HAVE. A QJY DCES WHATEVER IT IS HE' S BEI NG
DI SCI PLI NES FOR AND HE'S METED QUT A 3 DAY SUSPENSI ON BY THE
SUPERVI SOR, AND HE'S GONE HOMVE ON FRI DAY, SUSPENDED FCR MONDAY,
TUESDAY AND WEDNESDAY. THEN ON MONDAY, | T CGETS UP TO THE UPPER
ECHELONS O THE COVPANY AND THE PRESI DENT RUNS ACRCSS THI'S AND HE
SAYS, "FIRE THAT GUY!"

Well, if that'sthe circunstance, | would be inclined to say
you have to decide that on the nerits.

OF WHETHER HE WAS PRCPERLY SUBJECT TO D SCHARGE?
Yeah.

SURE. DOUBLE JECPARDY DOESN T HAVE VERY MUCH TO DO WTH I T.

No. You get a sonewhat related problemvery frequently. That
is, during the course of the grievance procedure the conpany nakes
a conpromse offer. The union will not accept the conprom se offer,
and then it cones to you de novo and the conpany tries to ignore the
conprom se offer and says, "Look, the union didn't buy that, so
we're now back to stage one.” |I'm sure you' ve had those.

SURE.

And they're not easy cases.
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DO YQU LET IN EVI DENCE O THAT?

Ch sure, sure |l let it in.

THERE' S AN ARGUMENT THAT YQU ...

...An argunent that you shouldn't even let it in. But if you
get a chance to rule on the argunent, you let it in. | nmean, you
know what happens.

VELL, YOQU CAN T ALWAYS UNR NG THE BELL.

["'mnot enough of a lawyer to hear sonething and forget it.
I know | guess that's a cardinal principle in law that you...

... STR KE THAT. .

Strike that and it's really struck. But It's never struck wth
me. If I hear it, | hear it.

I MUST HAVE M SSED SOMETH NG SOVEPLACE | N LAW SCHOOL BECAUSE |
SHARE YOUR BELIEF. | D DN T LEARN HONTO UNSTRIKE. |IT' S REALLY
NOT LI KE THE REPLAY TV SI TUATI ONS ON THE DODCGERS' GAME YESTERDAY
VWHERE THE BALL COMES BACK TO THE Pl TCHER SO YQU CAN SEE H M THROW
I'T AGAIN

You get anot her doubl e-jeopardy type of argunment. That is
the case where a guy is convicted of sone crine having nothing what -
ever to do with his work in the plant, and then he's fired. And
these are, | think, rather difficult cases. Usually there is a past
practice, at least pretty good evidence of past practice, at a
particular plant as to whether these factors are considered as
relevant to a guy's job rights or whether they're not. But if
there's no clear past practice, this is a tough question. And I
suppose |'ve deci ded various ways.

SURE, THE C RCUMSTANCES ARE SO CRI Tl CAL.

And frankly, depending on what the crinme is. | nean, well this
is not double jeopardy but you get the proverbial case, and |'ve
heard plenty of them where a guy steals five cents worth of stuff.
No question that he took it and you know the union argunent. The

union will say to the conpany, didn't you ever take a pencil out of
the box? And they fire sone guy. Well, these are not easy cases.
After all, where do you draw the |ine?

HAVE YOQU PUT THEM BACK ON OCCASI ON?

Ch yeah, | have. Usually when | put themback it's been a |ong
service person with an otherw se good record, no evidence of this
being a repetitive kind of a thing. |'ve even put themback in

situations where at least the allegation was that It had been past
practice at that particular plant not to nake any exceptions.
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WSLL, ULTIMATELY YOU RE LOOKI NG AT THAT PHRASE "JUST CAUSE." |
GQUESS IMPLIAT IN WHAT YOU RE SAYING IS IT S NOI JUST SIMPLY CON
TRACTUAL CONTENT THAT RI DES ON THAT CLAUSE, AS W TH YOUR PAST
PRACTI CE NOT TO MAKE ANY EXCEPTI ONS.

Ve normally—nothing is normal in arbitration—but normally if
the contract clause is anbi guous, you then look to clear evidence of
past practice as the way the parties thensel ves have effectuated this
clause in simlar circunstances. And normally, assum ng again that
the contract clause is anbiguous, normally you rely on past practice
regardl ess of what you personally think about that.

SURE.

| had a case of an old guy with twenty-three years seniority and
he took home fromthe rubber plant a little piece of canvas, a scrap
of canvas about a yard square which was worthless for all practical
pur poses. But he was caught. | put himback to work.

THERE'S A CERTAIN ELEMENT OF QUTRAGEQUSNESS W TH PECPLE REACTI NG TO
THAT KIND OF A SITUATION WTH A DI SCHARGE. HW

Yeah. And | think within reason we have a right to exercise sone
di scretion.

| SQVETI MES HAVE BEEN ASKED, AND IT OCCURS TO ME TO ASK YQU ABQUT I T,
IF I WERE TO CHARACTERI ZE MY EXPERI ENCE AS AN ARBI TRATCR JUST I N
TERVG OF WHAT HAS HAPPENED | N FRONT OF ME OVER THE YEARS, | TH NK
ONE | MVEDI ATE RESPONSE WOULD BE THE WORD " CALLOUSNESS' ON THE PART

O MANY PECPLE THAT SHOW UP | N ARBI TRATI ON HEARI NGS. THE WAY YOUR
MAN GOT' TERM NATED FOR TAKING A PI ECE OF CANVAS NOW AN UTTERLY
CALLOUS ACT ON THE PART OF THE PERSON WHO TERM NATED H' M THOUGHTLESS
O THE HUVAN ELEMENT IN I T.

Not necessarily.

NO?

| nmean, stealing, a conpany can't tolerate stealing. |If stealing
gets epidemc, you can't tolerate stealing. So you can justify even
that extrene circunstance by saying that if you bend it, bend a rule
just a little, then the next tinme you bend it a little nore and so
forth, and finally the rule doesn't mean anything. | don't, | don't
think it's necessarily just outright callousness.

YEAH.

Usually, in a taking situation, I've felt sure that the guy who
did the firing was not happy about what he did under this particular
set of circunstances. But he was faced with a clear-cut past practice
and he felt that he had no alternative but to go along even though
he didn't like what he did. Well, | think frankly, | took himoff
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the hook. | don't know, | never talked to himabout it, but | would
suspect that | took himoff the hook by making the exception.

(CGFF THE RECORD FCR A BREAK) WE STARTED TO TALK ABQUT SOVETH NG

IN THE KI TCHEN AND My CONSCI ENCE BOTHERED ME TO CGET US BACK ON THE
RECORD BEFORE WE TALKED FURTHER ABOUT I T, A PH LOSOPH CAL DI FFERENCE
I N APPROACH THAT YQU WERE STARTI NG TO REMARK ON

The essential question is: "how much should go to arbitration
and how little?" | suppose as good an exanple of one school as you
can think of is CGeneral Mtors and the UAWwhere for a nunber of years
both sides have deliberately tried to avoid any sizeable nunber of
arbitration cases. |It's probably the largest collective bargaining
relationship in the country. To acconplish that, they have a fairly
el aborate screening procedure and a relatively very small nunber of
cases do ever get to the Umpire. In contrast to that, you have
situations where parties undoubtedly take too nany cases to arbi-
tration, a lot of picayune cases that aren't really worth it, cases
that they realistically ought to settle. Sonmewhere in between those
extrenes | think is a happy nedium |If you're too tight, take too
few arbitrations, then the people in the plants don't understand the
system they don't know what it's all about, they |ose persona
contact wth this notion that it's the alternative to the strike.
Frequently you get a piling up of grievances just before negotiations,
where the union cones in with a nountain of grievances, or in effect
t hey' ve boycotted arbitration and said, "Look, we're gonna have to
settle all these grievances before we get into the basic negotiation
issues.” And there have been no small nunber of strikes that have
occurred just for that reason al one.

Those who think in the opposite direction work on the principle
"we want to get grievances out of our hair as quickly and expeditiously
as possible.” Gt 'emsettled! W don't want these things comng
up to interfere with the negotiation of a wage increase, or pensions,
or the nore inportant things that happen in negotiations. And they
succeed in many cases--not invariably--but they succeed in accom
plishing that objective. But the result is you get a lot of trashy
cases into arbitration. Now these people that overdo it also say,
"W want our people to know what the process is about. W want
themto conme in and nmeet the arbitrator and have a chance to have
their say, and have their say even if it's a lousy case." Sonetines
too it's pronmoted by the unwi llingness of the union officials to say
“no!"

SPURRED ON THESE DAYS BY THE LEGAL DUTY OF FAI R REPRESENTATI ON!

That's probably been accentuated in recent years in discharge
cases. A lot of unions alnost tell you that they feel they have to
arbitrate a discharge case whether it has any nerit or not, to protect
t hensel ves from charges of not representing their people. | think
that's gone too far. But one illustration of this fundamental notion
of arbitration was in the men's clothing market. | told you about
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how I n Phil adel phia, when George Taylor and I were both involved in
the National War Labor Board and tied up fulltime in Washington, so
we went to the parties and said, "Look, you better make arrangemnents

for replacenments for us 'cause we can't handle the cases.” And they
said, maybe not exactly, but they said essentially, "Ah, don't worry,
we'll settle 'em You got nore inportant things to do for a while

and we'll settle "em" Then when the war was over, Ceorge didn't

go back to that but | did. They cane around and said, "Bill, we

think we better have a few cases.” They said, "The people have al nost
forgotten about arbitration, and this is our insurance policy, and the
peopl e ought to know that it still exists. So don't be surprised if
we bring a few cases.” So we had a few cases.

JUST TO CRANK UP THE ENG NE.

The people knew that we were back in the office and it was
there. Now under that set-up they had a few cases over the years
that they couldn't settle, cases that had to be arbitrated or a
strike. They had a few but not too many of those. They had a few
of those where one single case woul d' ve been a strike case. That's
the last thing they wanted, a strike. But some union and conpany
peopl e say, "W want our people to know that this process is available
to them W want our people, stewards and other people, even workers
wi thout any special union responsibilities, to get sone exposure to
this thing so that when they're tenpted to strike they know what the
alternative is, they've got sonme personal experience with it. Maybe
I"'man optimst by nature, but the ordinary guy in the plant isn't
too worried if he loses his case even though there will be cases

where he' |l be genuinely upset. Wiere he realizes it's realistically
a borderline case, he's not so concerned that he |oses the case; it's
how he loses it. | nean, whether he has had a sense of input, whether

his union is properly representing himand, and frequently, if he gets
his chance to have his little say, even if it's only for two m nutes
In the arbitration, that is a big psychological help to him It's
over but at |east sonmebody heard him And now you'll get the

occasi onal person who won't accept that; either the issue was so
strong or they're so biased that no matter what happens they're still
goi ng to be unhappy; but even with those people they feel better in
the long run if they've had this outlet than if they just get shut

off conpletely. And speaking about being an optim st, people change,
you know. | had one experience at a conpany where | worked for a
nunber of years. A guy appeared in a case early In ny tenure there—
and you don't often think this, but | couldn't help but think this is
about the worst specinmen of humanity that |'ve seen in a long tine;

he was vul gar, he was biased, he was loud--. Well, sonrething happened
to that guy. He was a hard hitter and got to be a Steward. Well,

he got to be a Steward and he began to see the other side of the
picture a little bit. And so | saw hima little nore frequently.

Then he got elected Chairman of the Gievance Commttee in this large
plant and this guy, well, he went up to Wsconsin to a short term

| abor school. He deliberately tried to inprove hinmself. | wused to
have lunch with himoccasionally because | was interested in the guy
after he began to turn. Wwen he was Chairman of the Gievance Commttee
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the conpany |iked himbecause he was a hard hitter but he devel oped

a sense of fairness. The climax of the story is that | went to that
pl ant+'ve forgotten what year—and | heard a batch of cases and

went back hone; the phone rang at 3: 00 o' clock in the norning, |
answered the phone very sleepily, and he said, "Bill, this is George."
He said, "lI'mawful sorry to call you at this tinme of the night but

| can't sleep." He said, "I tried to sleep but | can't sleep."

And he said, "Do you renenber that case," and he nentioned one
specific case. He said, "I didn't come clean with you on that case
Bill, and | can't sleep.”

AND HE CAME CLEAN AT 3:00 A M

Sure. Well he didn't need to cone clean. The case was clear-
cut really. But | was disturbed, frankly, about the way George had
presented that case. Nornmally, if he had a |lousy case he'd go through
the formalities but he wouldn't put his heart in It. This time he
had had a |ousy case and he put his heart init. He didn't have to
say to nme, in the open hearing—This case stinks,"—but he knew that
| recogni zed certain different approaches to cases depending on how
he acted. "But | can't sleep, | just had to call you."

VWHAT HAS HAPPENED TO H M SI NCE?

Vell he's done alright in the union. |1've pretty nuch |ost
touch with himin recent years. | don't know exactly what's happened
to him

YOU KNOW | THOUGHT YQU WERE FI XING TO TELL ME, AS |'VE OBSERVED
OVER THE YEARS HAPPENS NOT | NFREQUENTLY, THAT THE COVPANY WAS SO
| MPRESSED WTH H M THAT HE ENDED UP AS D RECTOR OF | NDUSTR AL
RELATI ONS

Vell | don't think that happened 'cause Ceorge still had some
rough spots. But he turned out to do a very conpetent job. And over
a span of maybe four or five years this was a gradual change. Well,
you can't say this kind of progress happens to everybody.

NO.

It's conforting when it happens to sone.

SOVE PECPLE GO THE OTHER DI RECTI ON.

Yeah, that happens. Yeah, or the opposite side of the coin, you
are distressed at an occasional representative—doesn't have to be
union, it can be conpany--who backtracks, who becones unreliable and
basically dishonest and sc forth. | nean, when this sort of thing
happens, you're really distressed.
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BUT YOU RE SITTING ON THE GLOBE | NHABI TED BY HUVANS.

Yeah, but you get to know these people so well in these continuing
rel ati onships that you can detect these changes. At |east, you think
you can. | suppose you can be wong. O course we said we weren't

going to talk about nediation but there is, there is a difference In
medi ation. You know, as a nmediator you get in a difficult dispute,
as | got into a good many of themin the Washi ngton days, the stress
and strain on the people in those hours before the crisis when a strike
is pending is terrific, and on yourself too, In a sense, if you're
head over heels in the case. But you see the different kinds of
reaction of people. The relationship is so intimte when you spend
thirty-six hours straight with sonebody—arestling with themyou get
to know those people a hell of a lot better at the end of thirty-six
hours even if you ve never net them before than people that you neet
socially in occasional social contracts over a period of years. You
really get to know those people; they get to know you; it's much nore
so than in arbitration. Now sure, with this Inpartial Chairnman kind
of relationship, you get a great deal of that; but never, never quite
the sane as in sonme nediati on cases.

| DODN'T WANT TO TURN YOQU CGFF | N TALKI NG ABQUT MEDI ATI ON RELATI VE TO
ARBI TRATI ON BECAUSE YOU RE THE PREEM NENT PERSON FI CATI ON

Well, | have a reputation, deserving or otherw se, of doing too
much nmediation in arbitration; and maybe | do, | don't know  But
contrary to the reputation, | don't function as a nediator in

arbitration in the sane way as | function as a nediator when I'min
real nediation

HOWV WOULD YOU DESCRI BE THE DI FFERENCE?

Wl |, nunber one, you don't try to nediate an arbitration unless
you have a feel or the know edge that the parties want you to. You
don't thrust yourself, you don't say, "Cone now, let us nediate."

YOQU DON T TAKE THE BI LLY GRAHAM APPROACH.

There has to be sone kind of a tipoff. Now maybe you can do sone-
thing that will engineer the tipoff; but there has to be some kind of
atipoff. And then secondly, it's quite different because, after all,
you have the reserve power to decide, and you have got to be very
careful about nediation in arbitration because you' ve got quite a club.
Since you have that reserve power you don't want to wield that club
too heavily in trying to nedi ate, even when the parties are susceptible
to it, because you can overdo it. Now you know Sam Kagel has made a
big thing in recent years, and rightly so, over Med-Arb. | think
Sams pronotion of this is great. The only thing that 1've ever ribbed
Sam about is he, at times, thinks he's done sonething entirely new

TH RTY YEARS OLD AT LEAST.

George Tayl or used Med-Arb, as |'ve already indicated, and really
devel oped it, probably as nuch as Samhas, In terns of the extent. So,



-27-

well, it's sinply another piece of evidence of nothing really new
inthis world. And CGeorge was not the only one. There have been
ot hers who used these techniques.

VWHO?

Well, one of his contenporaries, Billy Leiserson, did sone of it.
Most of us, certainly including ne, who are in the so-called "Tayl or
School " have used it to some extent.. | don't know anything about the
details of the business of a guy like Lew G IIl, but Lew got the
Tayl or nmessage.

HON D D HE GET THE MESSAGE?

I"d be very much surprised if Lew has not used these techniques.

HE GQOI' THE MESSAGE BEING IN PH LADELPH A?

Yes, and through the War Labor Board experience. Allan Dash
does sone of it too, not as extensively as | do probably. But I'm
sure there are a lot of guys around that if we knew their rea
operating techniques, it would not be drastically different.

SURE.

But | just don't know enough about the details of their work to
know who to nane.

YEAH, WHEN YOQU SAY "AS EXTENSI VELY AS | DO " COULD YQU G VE US A

FOR I NSTANCE? |'VE NEVER ASSCCI ATED YQU WTH THI' S, "OOVE NOW LET

US MEDI ATE, " BUT WTH GRADUALLY EASING INTO A FRANK KIND CF A

DI SCUSSI ON THAT NMAY LEAD TO A SETTLEMENT. TH' S DOESN T HAPPEN REALLY
TOO OFTEN EVEN WTH ME BUT I T DOES HAPPEN. DO YQU USE THE WORD
SETTLEMENT? I NSTEAD O SAYING "COMVE NOW LET US MEDI ATE' DO YOQUJ SAY
"YQU FELLONS THOUGHT ABOUT SETTLING THI S?*

Well, | mght say sonething like this—'mnot sure that | would
use the word settlenment--! mght say "Look, we've now heard the guts
of this case and, frankly, it seens to nme that this ought to be
anenable to a little negotiation. | don't think this is a critica
case that needs ny decision and, if we can talk about it a little
bit and you can agree, you'll save sone noney. | won't have to wite
it up.”" | mean sonething of that kind and if they say okay, well,
then you take off and spend a little time and see whether it's
productive; and if it's not productive you say, "well, | guess this
won't work, I'Il have to wite it up." So no, it's not a formalized
kind of a thing. Now the aspect of the Inpartial Chairman concept,
where you sit down with the parties after the hearing and tal k about
the case, possibly even get a settlenment after the hearing so they'll
say, "well don't wite this up."” This happens once in a while. Mich
nore comon, they will agree informally with you when you' re neeting
with themand say "well, you go ahead and wite it up, but we vant you
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to know that this is alright with us.”" WlIlIl so what? | nean an
agreed- upon disposition is, in ny judgnment, always better than an

i nposed decision. So that, if you can get themto say privately to
you "we agree," that's fine. Maybe they won't say that, but maybe

the next gradation is this business that | talk so nuch about, you try

to sell it. Your personal discussion, personal contact, should be
infinitely superior to just the witten word. So if you can convince
a guy that, well, maybe he didn't like this, but it's not too bad,

you' ve really acconplished sonething in contrast w th picking that
thing up out of the mail and reading it and probably blow ng his

top, at least until he's had tinme to think about it. So all of these
things are, as | see it, a part of what you mght call nediation, but
whi ch nost peopl e would not consider. Too many, | think, of our own
col | eagues woul d say about nediation in arbitration, well, the only
way you can do that is to cast off your arbitrator's hat and adopt

a mediator's hat. O course, the criticismand there's sone danger--
of those who object to this sort of thing is that, suppose you do get
parties who are susceptible to nediation, and you get going hot and
heavy as a nediator, and then it doesn't work and you have to wite
it up. Well you may have nade what the parties consider to be a
comm tnent during your discussion or which you nay then have to back-
track when you have to wite a decision? And that could happen, you
see. This is the danger.

THERE' S ANOTHER PROCBLEM OR HAZARD, | SUPPCSE. YOJ REMEMBER SOMVE
YEARS AQO Bl LL WRTZ WAS HOLDI NG FORTH ON THE SUBJECT OP AGREED

DECI SIONS. HE WAS TALKI NG ABQUT DECI SI ONS AFFECTI NG | NDI VI DUAL

RIGHTS, AS | RECALL. HOW HOWDO YQU HANDLE THAT?

Well, this is a very ticklish thing. | nean, let's take a
specific illustration. In the Inpartial Chairman kind of relationship,
and frankly in a few others, |'ve had a union representative say to
me, "this so-and-so should have been fired, but we had to take it to
arbitration.” Now I, for one, never buy that at face value. | want
to know as best | can at least what the internal union politics are.
Is this guy running against the |ocal union president in the next
el ection, or has he run against hin? |Is there a railroad job here,

a conbi nati on of conpany and union getting together or is it not that
bad but just a situation of a guy who is not very popular and a little
bit rough and ready and who just doesn't quite get a fair deal? So,
in other words, | think you always have to be suspicious. And this

is why, really, in ad hoc arbitration you can't do nmuch of it because
you don't know the people well enough. Now in these continuing

rel ationshi ps you get to know the people well enough, you know, you
have an appraisal of their integrity. So that nmakes it nore per-

m ssible to do these things where you really know the people and the
set - up.

LET' S MOVE ONTO SOVETH NG ELSE. HOW HAS ARBI TRATI ON CHANGED OVER
THE YEARS?

Vll, I'mnot sure I'min the best position to answer that
questi on.
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AS YOU VE W TNESSED I T.

Wel I, as you have already found out, the nmere fact that sonething
i ke 80% of ny cases have been the permanent setups, even though they
vary trenmendously, and only about 20% ad hoc, means |'m probably not
in as good a position as many other people to indicate changes.

BUT YOU VE HAD ABOUT A THOUSAND AD HOC DECI SI ONS

| think there has been, to me, distressing change toward nore
formality, longer hearings, nore legal participation. The guy in
the shop who attends an arbitration hearing, which is domnated 100%
by |lawyers who speak in legal terns instead of shop terms, the guy
doesn't get the sane favorable reaction to the process, in ny
judgnent. | have no aversion to |lawers; a good |awer in this
busi ness can be a trenendous help. | nmean, he can cut down the
vol ume of needl ess testinony and in a whole host of ways a good
| awyer can be a great help. But it's the formality that sonetines
creeps in. For exanple, there's been a trend toward nore transcripts.

THE FMCS STATI STICS SHOWN TH S.

Wiich | think is a lot of nonsense. There's an occasi ona
gri evance case where you ought to have a transcript; but | think for
nost cases it's a waste of noney. Maybe |I'mbiased; | |earned the
hard way to nake ny own notes. Wien | have a transcript | read It,
but frankly I don't read it fromstemto stern. | nake ny own notes
anyway. Then what | will do is when | amat the critical points I
refer first to ny notes then to the transcript for the critica
points. But | don't pretend to read it verbatim

WHAT ABQUT Tl ME PROBLEMS?

Right now I'man arbitrator in tw different places. e place
(an Umpireship that has lasted 8 years), a case will take a half
hour for a hearing, and the other place (technically ad hoc), the
sanme case mght take a day and a half. Now, this doesn't nake sense

tome. | think frankly the half hour is too short. | wouldn't
recommend it to anybody except those people who like it. | wouldn't
personally recommend it, it's too short. But a day and a half for

an ordinary grievance just doesn't make any sense. Odinarily, even
an ad hoc grievance should be presented and concluded in half a day.

HOWN ABQUT THE OTHER ELEMENTS?

VWell, we had a dinension in the earlier years which is a little
unusual in connection with the Inpartial Chairman notion. This
applied only to hosiery; it did not apply to nen's clothing or dress.
The parties wanted the Inpartial Chairman to be at the negotiating
sessions. So the Inpartial Chairman attended the contract negotiations
ana chaired the neetings. And the parties' reasoning for this was
twofold. One, the nost inportant reason was that since the intent
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of the negotiators is such an inportant factor, they wanted the
Inpartial Chairman to be present to hear all the discussion. So that
if sonmething came up in the way of a grievance that involved intent,
they wouldn't have to go into elaborate detail to explain what had
happened when that clause was negotiated. The other reason, which
was probably |esser, was that they wanted himthere on occasion to do
sone nmediation. | know once | nmade a mistake. | had cone into the
situation too late to sit in on negotiations before CGeorge Tayl or
went to General Mdtors. So | understood in theory what the role
was, and | went to the first negotiation neeting, and they weren't
getting anywhere. So | decided that | ought to stick ny neck in and
do sonme nediation. And | don't remenber exactly what | did, but one
of the manufacturers called nme aside and said, "Look Bill, there may
cone a tine when we want you to nmediate but if so, we're going to
tell you; you just haven't been in these negotiations. You don't

know our format." And he said, "this neeting is a pro forma neeting
and we don't intend to do any real business here anyway." So | got
called to task and | understood it. But | think that too was

illustrative of the basic notion of what the parties wanted. They
wanted a Chairnman, generally, over their entire rel ationship.

IT ALSO | LLUSTRATES THE PERENNI AL PROBLEM OF THE ARBI TRATOR PER-
CEIVING WHAT IT IS THEY REALLY WANT.

Yeah. | nean if you sit in on negotiations you, you really get
a clue as to intent. Nov; so nuch for that.

WE' VE BEEN REFERRI NG TO CEORCGE TAYLOR S VIEWS, H' S PH LOSCPHY AND
YOURS. BUT THERE IS SQOVE KIND OF CONTRAST VWH CH HAS FREQUENTLY BEEN
MADE BETWEEN THE GECRCGE TAYLOR SCHOOL AND THE NOBLE BRADEN SCHOOL

Well, there was quite a hot debate, within the Acadeny between
these two concepts. (Ceorge read a paper at one of the Acadeny neetings
whi ch does better than what |'ve tried to say here about the concept
of the overall aspects of what we've been referring to as various
kinds of nediation functions in connection with arbitration. And
Nobl e Braden of the AAA espoused a very contrary view, an arbitrator
shoul d not do any nediation at all, and particularly should not have
any discussions of any kind regarding the case outside the hearing.
He took a very doctrinaire position on this, which a lot of our
fellow arbitrators would still take, on the ground that it was not
ethical, et cetera, et cetera. And, incidentally, as you know, the
AAA has softened its position on that. The AAA is by no neans as
doctrinaire in this connection now as they used to be, although I
think they still, at least in some of the branch offices, would tend
to follow the Noble Braden noti on.

VELL, LET'S TALK SOVE ABQUT ETH CAL PROBLEMS.

In terns of this terrific spectrum between the so-called
Inpartial Chairman concept and the very rigid ad hoc concept, wth
all the gradations in between, | think there are still greater
differences between the Inpartial Chairman concept and this strict
busi ness than there are changes. But if you separate that out, |
think it's fair to say that there have been sone changes over the



-31-

years even in the Inpartial Chairman relationships. | think there

IS a tendency, in spite of exceptions, for hearings to take nore tine
for a variety of reasons. As far as quality of representation,
frankly | don't think that's changed too nuch, although in terns of

sophi stication versus quality, | think there's greater sophistication
now. Particularly in those early days, a lot of the parties didn't
have any idea what arbitration was about at all, and they'd go into

an ad hoc arbitration w thout any notion of what they were getting
into. Now although you don't often run into that anynore, you do
occasi onal |l y.

YQJ SAID THAT THE STRETCH NG QUT O THE TIME THAT IT TAKES IS DUE TO
A VAR ETY OF REASONS.

Sone are due to the nethods of presentation. | think the |awers
are in the act nore than they used to be and, while this is not in-
evitable or not certain, | think that tendency tends to |engthen the
hearings, to make them somewhat nmore formal. | think even when

| awyers are not in, that there is a tendency now to be a little nore
formal, particularly in the ad hoc cases.

PERRY MASONS.
As far as nediation opportunities go, | frankly have not discerned
a mgjor difference In ny own personal experience. | think mediation

opportunities—tet's forget the Inpartial Chairman thing for a ti me—
in ad hoc arbitration do not arise anywhere nearly as often as a lot
of people think. Even in ny own practice I'mnot sure that | see nuch
of a change, plus or mnus, as the years have gone by. Perhaps, and
this may be due to the fact that | have a little bit of a reputation
by now, perhaps, if anything they' ve increased. But | would say that
that's because if people don't want any possibility of nediation,

they may say, "The hell with Sinkin. W don't want him" And if

they have some notion that they mght use it, they mght be tenpted
to take me. So | think that's nore of a personal situation than an
overall picture. | would speculate that in the overall, in the

entire range, that there's less nediation today than there was in

the early days, but that's pure specul ation.

BECAUSE OF THE TENDENCY TOMRDS PRCOCEED NG MORE FORMALLY.

Well, | think probably there's been a tendency toward getting
nore transcripts, but I've noticed a little trend In the opposite
direction these days as costs have been goi ng up.

THE FMCS STATISTICS ON IT ALMOST EXACTLY DUPLI CATE MY OAN EXPERI ENCE
THAT |'S, ABOQUT 25% OF THE CASES HAVE TRANSCRI PTS. NOWI N SAN FRANCI SCO
I N CONTRAST, | T S BEEN ABQUT 90% OF THE CASES.

Vell 1'd say out of ny total experience, this is a guess, |'ve
had transcripts in considerably less than 10? of all the cases,
possibly 5% | did have one relationship which lasted from 1977
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until | went to WAshington in 1961 where they had had the custom of
transcripts. They didn't really need them but they |iked them
because 1t was a nmulti-plant conpany and, on the conpany side, they
liked to reproduce these things and send them around to all their

| abor relations guys, so that they could peruse the transcript and
the opinion, and they thought that was educational, so they kept it
up. Briefs, | don't know frankly whether there's a tendency or not.
Probably a tendency toward briefs in connection with nore |awer
participation.

SURE

Very candidly, 1've always tried to discourage briefs. | tell
the parties, even in ad hoc cases, "well, if you want to file a
brief, 1'll read It but | don't see any point init."” In spite of

that, there have been times |'ve asked for briefs, nunerous tines
to suppl enent the evidence by statistical material or sone other
ki nd of a suppl enent because ny note taking is not sufficient to get

a lot of detailed stuff. So if we come to sone detailed figures,
for instance, on a piece work case or a seniority case that are not
in shape to hand ne at the hearing, | say, "Look, why don't you just

put this in a letter and send It to me, and send a copy to the other
side and let themcoment, so | won't have to wite down all this
stuff.” But that obviously is not a formal brief; it's a very usefu
device in many cases when you take your own notes.

"[+/HN ABOQUT CHANCGES CF SUBSTANTI VE | SSUES?

Wel I, | suppose there's been sone change. Frankly | don't know.
| haven't analyzed ny own opinions enough to know. You do get certain
characteristics in a particular relationship and you'll get changes
over a period of time. For exanple, a conpany is laying off people.
There are very sharp reductions in personnel. Well obviously, you're
going to get a lot of layoff seniority cases; you're likely to get
a lot of work-jurisdictionai cases, not only naintenance versus
production people, but wthin maintenance and wi thin production.

When work gets scarce, people get tighter as to their work. | nean
they want to keep a job as much as possible. Wen the reverse is

the case, and production is expanding, you obviously tend to get

nore pronotion cases. So you get that kind of cyclical affect in
industry in general. Then of course there Is the tendency these days
for a union to take any discharge case to arbitration. That was not
true when | started. Sure, a lot of cases were taken, even in the
early days, that the Union had little hope for. But, by and |arge,
the union guys would stand up and say "no" when they thought sonebody
had a lousy case. They didn't want to spend the noney to process a

lousy case. | would suspect there's been an increase in discharge
cases, even though the chances are--1 have no statistics--there's
been a decline in the nunber of discharges. Collective bargaining
has cone along. | think conmpanies, by and large, are a little
easier on the infliction of discipline than they used to be when
unions were new. But there is still sone hol dover from the nonunion

days when they'd fire people for little or nothing.
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VWHAT ABOUT OPI NI ON WRI Tl NG?

M/ own personal experience is a decline in requests for opinions.
In one set up at a rubber plant, | sold an idea of two types of
decisions: full opinions and menos. At the end of a set of hearings
we'd go over the cases with the top people, say a dozen cases. W'd
nmention each one and I'd say, "do you want an opinion?" The rule
was that an opinion would be witten if either side asked for it or
if I wanted it. | had suggested that we have a different rate, a
piece rate for opinions, and a |lower rate for nenps. Strangely enough
they didn't want different piece rates. They said, "Don't; make it

the same. Well, in spite of the fact that there was no difference in
cost, about half those cases resulted in nmenos. 1In one of ny current
rel ati onshi ps, the one where we have the half hour cases, |'ve

devel oped a new opinion form It's crazy, but it has the grievance
nunber, the plant, the date of the hearing and other mninal identi-
fication, then a one line statenent of the issue and then coments.

The comments are nunbered 1, 2, 3, 4, 5, and they may include anything.
They include facts where | think it's inportant, positions of the
parties if J think it's necessary to say anything about it, and
opinion. But there's no distinction, it's just 1, 2, 3 4, 5 wnding
up with a summary award to close it out. MNow on an inportant case,
sonme of those have run as many as 4 or 5 typewitten pages, even though
that's the format while in nmany other cases, it's all on one page.

The average is probably less than two pages. And they seemto |ike
that. They want some record other than just the award. But when

you don't have to be formalistic about the background of the case,

and positions of the parties, and comments and opinion and so forth,
you can just put a nunber there and not characterize it. So what,

at least they get the drift of it.

THEY GET THE SKELETON AND MAYBE SOVE OF THE MEAT. WHAT ABQUT
SCOPH STI CATI ON OF THE PARTI ES?

| think there's not much doubt that they' re nore sophisticated.

HOWV ABQUT THE ARBI TRATORS?

Frankly, | don't know | just don't know. | keep referring to
CGeorge Taylor. | can't inagine anybody bei ng today nore sophisticated
than George Taylor in the better use of the word sophisticated. He
was really a terrific guy, | can't inmagine anybody being nore
sophi sticated than George but he was exceptional in his ow time. Now
what is the picture in the overall group of arbitrators, for exanple
in even the total nmenbership of the Acadeny today, let alone all the

others out there? Frankly, | don't know During ny tenure in
Washi ngton, | saw sone opinions and, frankly, | shuddered, just
shudder ed.

| HCPE NONE G 'BM WAS M NE

No. But an ordinary person who thinks he understands the English
| anguage woul d read those things, sonetines page after page after
page, and you woul d wonder what the heck is this guy trying to say.
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G-F THE FMCS LI ST?

Yes. Some of 'emwe tried to get off and were successful.
Yeah, but I'mnot going to nmention nanes.

NO  YOU M GHT TH NK OF NUMBERS THOUGH.

Well, | would hesitate to venture any opinion on nunbers because
in that job, even though technically | was supervising the arbitration
function, actually Mrrie Mers or his predecessors as Legal Counsel
in those days was running the arbitration section. About the only
time | ever saw an opinion or had time to read it was when it was
due to some crisis fromthe parties about it, so | didn't get a fair
sanple. Secondly, |'ve not been a reader of any of the publications
of arbitration opinions, so frankly I'mnot qualified to answer that
qguesti on.

BUT YQU RE VERY WELL QUALI FIED TO LEAP OVER AND TALK ABQUT ETH CAL
PROBLENMS.

Well, as you know we westled with the ethical problens In
connection with that commttee on the Code of Professional Conduct.

I TH NK ONE TH NG CAME THROUGH, BILL. WHENEVER THAT COWM TTEE MADE
ANY PUBLI C PRESENTATI ON TO THE BOARD OF GOVERNORS OR ELSEWHERE, |
GOI THE DI STI NCT FEELI NG THAT YOU PERHAPS MORE THAN ANYBODY ELSE
HAD HAD MORE EXPOSURE TO THE EXTENT TO WH CH ETH CAL PROBLEMS NAY
EXI ST AMONG ARBI TRATORS.  THAT'S WHY | THNK THIS IS ONE OF THE MORE
| MPORTANT THI NGS TO TALK ABQUT.

Well, | would differ fromthat, | don't think I had nore exposure
to the ethical problens because | only got the real horror stories,
not often the borderline cases.

BUT YQU HAD ENOUGH TO GENERATE A SENSE OF WHAT TYPES OF PROBLEMS
EXI ST.

Well, if you try to summarize, | think the nunber of arbitrators
that | at |east know about who were just plain dishonest is mniscule.
| don't think arbitrators are a bunch of skunks and scoundrels who
are dishonest and taking bribes, etc. That kind of ethical problem
| think is mnimal. Sure there's a little bit of it that exists.

W' ve had sone exposure in the Acadeny in connection with who you
take in as nenber. One character who will be unnaned hired a union
| awyer to, mnd you, wite his opinions for him sub rosa. Nobody
knew that this was going on. Now to nme this is not ethical. |
personally think if anybody is witing your opinions for you, the
parties ought to know. But certainly you shouldn't hire a union

| awyer or a well-known corporate representative to do that job. |
guess you can't call inconpetence unethical.
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CONGEN TAL MAYBE

But | think that it alnmost is. | nean for sonebody to represent
hinmself as an arbitrator and accept cases when he really is just
totally inconpetent—and there are a few of them thank God, not too
many. As you know, we had a hot debate in the Acadeny about whet her
fee charging borders on the unethical or is unethical. | personally
think it can be, at least to the extent that we came out in the Code
of Ethics. | think at a mninmumthe parties ought to know what your
charges are and you shouldn't surprise them | got into some
difficulty and we weakened the clause a little bit. | don't think
it's ethical for a beginning arbitrator, or an old arbitrator, to
spend 7 or 8 or 10 days researching in the library and the, when
he's without any request fromthe parties to do so, charge the parties
for all that tine. That just doesn't seemright to ne.

| SHARE THAT.

Then you get the very questionable charging tactics. You know,
during the course of that commttee we had several guys wite us,
fortunately they were newconers, and they said in substance; "Wat's
a fair ratio of study days to hearing days? W think we ought to
have a universal flat rule, charge 3 to 1, or 2 to 1, or what not."
Well, | don't think this makes sense. Those cases are not that Kkind
of cases. | nmean, you occasionally will get a case where you need
to spend maybe 5 to 1. On the other hand, there are a |ot of cases
where your witing time should be half the hearing tinme if the
parties are |ongw nded; but whether that's an ethical problem]l
don't know. Oh, we had a horror story, cane up in the FMCS days, of
of some guy who got a case a thousand mles or so fromhone. So he
decided to take his wife with himand they got in the car and took
a leisurely trip to and fromthe hearing. The hearing lasted a
half day and his charge was a day of hearing and sonething |ike
8 days of travel and then, to cap it, X days of study tine...

THAT' S GOI TO GET THE CHUTZPAH AVARD!

And the case was a stinking little case that could very well have
been a bench decision. |In fact, the parties asked himfor a bench
decision and he refused to give it. By the way, have you heard this
famous story, | don't know whether there's any truth to it, about
the guy who was asked for a bench decision and he said right in the
hearing room "well if that is what you want, 1'Il be glad to do
that, but | need a recess.” And he said, "I always talk these cases
over with my wife, and she's up in the hotel room™"™ That has nothing
to do with ethics.

THAT' S A LITTLE UNWTTI NG CANDOR

VWell, we don't want to try to repeat in here all the debate
that went on in the Acadeny in connection with the new Code. There
were some tough problens there. Probably | was nore insistent
t han anybody else on a code with sene teeth in it rather than sone
pr ai se- of - not her hood cl auses. There's a very honest difference of
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opinion in the Acadeny about that which |I respect. After all we're
all entitled to our own opinions.

LET ME FOCUS YQU UPON ONE THHNG VHICH | TH NK IS GO NG | NCREASI NALY
TO CONCERN US, AND THAT'S THE PROBLEM OF THE ESCALATI ON OF COSTS.

IT WASN T VERY LONG AGO THAT THE PER DIEM IN QUR AREA WAS $125, $150.
TODAY THAT HAS, | WOULD SAY, TR PLED

Tri pl ed?

TRI PLED FOR SOVE PERSONS, CERTAINLY AT LEAST DOUBLED FCR MANY.

Well, the last | knew a fairly typical per diem charge was
$250.

NO, | THNKIT S UP ABOVE THAT.

It's above that on the west co ast now?

I THNK IT'S UP AROUND $400.

Well, to the extent that the FMCS statistics are valid, the
increase in cost per case has not been as nuch as | had feared when
you consider the anount of inflation that's occurred over the years.
But you get the horror stories which of course are not typical, the
case where sonebody hears a discharge case in a day's tine or 2
days' time and you wind up with a bill of $2,000 or sonething |ike
that, which I think is ridiculous. |In fact, there was one worse
than that, a discharge case back 15 years ago In the 60s where the
hearings stretched out over a year's time with a hearing about one
day a nonth. They'd hold the hearing, and then they' d anal yze the
transcript, and then they'd come back again. The hearings ran a
total of 12 days and the charge was 18 days of study tinme plus some
amount of travel tinme. A per diem charge then was about $150 per
day, but here was a total arbitrator's bill of alnost $6,000 for a
di scharge case plus transcript costs and plus legal fees to both
parties. Now this is outrageous and destroys the notion that
arbitration is a strike alternative. | nmean, few unions can afford
that kind of cost at all. |I'msure, as | |ooked into that case,
that the parties contributed to that; but I'malso sure that the
arbitrator didn't do anything to try to cut it down, you know.  You
can be tough with the parties and say, "Look, we're not going to do

this damn nonsense!" But we shouldn't look at this cost thing on
the basis of the extremes. | just don't know. In fact, |I'm
concerned sonetinmes about ny own bills. | think I always have been

a nodest charger in terns of study tinme and so forth. But when |
ook at sonme bills that | have sent out, and contrast themto bills
that | sent out in "39 and '40, | shudder nyself a little bit. |
think the delay problemis even worse than the cost problem  Now

| don't know how nmuch, if any, our Code has helped in this, but some
of our real, real headaches were with guys, including unfortunately
sone of our fairly well known arbitrators, who would stew over a
case for a year, possibly a year and a half.
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THE PROBLEM IS THEY DDDN T STEW OVER | T.
Vell . ..

THEY PUT |IT ON THE BACK BURNER UNTIL | T SI MVERED COCL.

They put it on the back burner and sonetines these would include
di scharge cases or cases which have sonme kind of a tine liability.
I think this is frightful because of this basic concept that | keep
repeating, it being an alternative to the strike. |If you don't get
reasonabl y qui ck answers, you don't satisfy that; a |ong-del ayed
affirmati ve answer to a grievance is sonetines worse than a quick
no. And | shuddered frankly, not only at those horror stories that
we get frequently in Washington in the 60s, but even at the way the
averages have crept up. So, going back to the old hosiery days for
exanple, the contract in a very brief little note said the Inpartia
Chairman shall render his decision within 10 days unless the parties
agreed to a longer tine. Ten days! Now if we get one of these very
tough piece-rate cases, sonetinmes it'd take a couple nonths, you
know. W never had trouble getting an extension of time whenever
there was a legitimate reason for it. Buy by damm in an ordinary
case, unless those decisions were in their hands within 10 days, we
heard about it! And as long as you gear yourself to that kind of a
requi renment, you do it. | nean there's no reason why you can't do
it, if you plan accordingly. Sure, you may have to inconveni ence
yourself on occasion to work nights or sonething now and then, but
frankly, these guys who get so hopel essly behind, they' re never going
to catch up, as long as they keep on taking cases, unless they work
| onger than the normal work hours. It just gets worse instead of
better. So, | think that delay problemis doing nmore to defeat the
real purposes of arbitration than probably any of these other things
that we've tal ked about, formality and all the rest of it, even cost.
Now sone of this is delay on the part of the parties. | heard an
ad hoc discharge case in June of this year. The gal was fired
sonething like 14 nonths before that. The case had stewed around
in the grievance procedure for well over a year. The parties insisted
on briefs. | tried to kid "emout of it but to no avail. |'ve gotten
one brief, here it is Cctober, | got one brief. | don't have the
second brief. Then under their procedure, they have one nore reply
brief after that. | may get those briefs in by Decenber. Then even
if I sit down the next day and wite the decision, that poor gal,

whet her she deserved the discharge or not _—_and it's a borderline
case—, it would have been two years since she was fired. Now this

just doesn't nake any sense. You can't have a good decision in a
case of that Kkind.

NO MATTER WHAT I T | S.

And you're tenpted when, you get a case like that—particularly
if it's borderline--to fall back on the old business of reinstatenent
with no back pay. Well, maybe that's worse than no reinstatenent,
you know. On the other hand, if she goes back with al most two years
of back pay, that's a bonanza that she doesn't really deserve because
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she had major faults and the reasons for reinstatement are not too
strong.

ITS A TOUGH PRCBLEM

So delay, | think very realistically, is the worst change since
the early days as | renmenber them Now I'm sure there were del ays
back in the early days that were |onger than they should have been.
But we never had these real horror stories about delay. They
wouldn't stand for it. And by and large the arbitrators thought
back in those days, "Thirty days! Gee, that's a lot of tinme. Wy
do I need 30 days?"

TS 60 NON UNDER FMCS, AND THEY FlI GURE THE AVERAGE | S 45.

In nost of ny Urpire arrangenents since those early days there

has been no specified time stated in the contract. | try to get 'em
out within 30 days, and usually succeed, not always. On discharge
cases, | try to get '"emout within a week after the hearing. In a
current "permanent” relationship, the last time | went there, | was

there on a Monday and a Tuesday and | heard a di scharge that had
occurred Friday. They didn't even have the grievance m nutes typed
up yet. They'd accelerated the grievance procedure so they'd get

all the steps in before I got to town. Even though it was over a
weekend, they wanted to get this out of the way. MNow that's nost
unusual . But that was not unusual in the old days in nmen's clothing
for exanple. Sonmebody would be fired and 1'd get a phone call, "W
got a discharge. Can you hear the case tonorrow? The day after
tonmorrow?” Once in a while they'd call and say "W got a discharge
case that's been appealed to arbitration, but don't be in such a big
hurry to schedule 1t." Now they neant by that, "Gve us a couple of
weeks to work It out, we think we'll be able to settle it." And too
qui ck a hearing was disadvantageous to a settlenent.

HOWN ABOQUT AWARDS, YQU MENTI ONED EARLI ER, | N DI SCHARGE CASES OF

REI NSTATEMENT W THOUT BACK PAY. THAT PHENOVENON HAS ALWAYS BOTHERED
ME AS AN ARBI TRATOR THE GQJY IS QUT FOR 6 MONTHS AND HE' S SORT COF
GUI LTY.

It bothers nme too. And | have done it on a lot of cases. It's
not an infallible rule by any neans, but the al nost Inevitable problem
is that any honest-to-goodness discharge case that you get is not
open-and-shut. | nean, the person involved rightfully should have
had some disciplinary action. |If it's a clear-cut case for the union,
t hen obviously you give back pay. But you get these borderline cases,
and you're greatly tenpted to resort to this formof no back pay. |If
you put 'em back with back pay and they really deserved a serious
spanking, then the tendency is that they think they've had a hell of
a victory and they go back with a chip on their shoul der and the
chances are they'Ill be fired again. Also, | happen to think that a
supervi sor deserves sone consideration. |If too many people are
reinstated with large suns of back pay when they deserved a severe
penalty, the supervisor's opportunity to run his departnent
productively is in jeopardy. Now the alternative, of course,
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irrespectlve of how long it's been in the grievance procedure and
irrespective of how |ong you take to handle it, and probably the
best answer, is to say "reinstatenent with a disciplinary layoff of
10 days, or 2 weeks, or 6 days, or whatever you decide, in view of
the severity of the discipline, and back pay for the bal ance of the
time." But it's not an easy question.

NO, BECAUSE HERE COMES AN EMPLOYER IN ONE OF THESE CLOSE CASES
YOQU RE TALKI NG ABOUT, AND YQU SAY 10 DAYS WOULD HAVE BEEN THE

APPROPRI ATE WAY TO RESPOND TO THI'S, AND NOWVHE' S GOI' TO PAY 6

MONTHS BACK PAY

It's also conplicated by the fact that it's not always possible
to assess who's nost responsible for the del ay.

TO CHANGE THE SUBJECT, WHO ARBI TRATES | N THE PERVANENT RELATI ONSHI PS?
AND, WLL ARBI TRATI ON CONTI NUE TO GRONP

A fair percentage of the guys in the Acadeny have one or nore
so-cal |l ed permanent jobs varying all the way fromjust a few cases
a year up to the jobs that are full-tine in one industry.

I HAVE AN I MPRESSION, | DON T KNOWVWTHE ACCURACY O | T, THAT THOSE
THAT HAVE THAT TYPE OF TH NG ARE FULL-TI ME ARBlI TRATORS AND THAT

ITS PRETTY RARE FOR ACADEM CS WHO ARE PART-TI ME ARBI TRATCRS TO FI LL
THOSE POSTS.

Well, | don't think it's that rare. | think in general you're
right. | don't know the Wst Coast picture, but | think in the
East you'll find a lot of professors who will have nmaybe one
permanent relationship, it won't be a heavy volune of cases, but
nevertheless it will be a continuing relationship over a period of
years, then they'Il fill out with ad hoc. But, but on the basic
question—and | keep repeati ng—the process will grow or not grow,
or even maintain its volunme depending on how we perform our job,
and whether it continues to fulfill that function as the alternative
to the strike, inits larger aspects.

WHAT WOULD YQU ADVI SE AN ARBI TRATOR' S DAUGHTER OR SON. | HAVE A SON
WHO IS A FI RST YEAR LAW STUDENT WHO THI NKS THAT HE WANTS TO ARBI TRATE
THEN, 1'VE GOI ANOTHER SON WHO IS A JUNCR IN COLLEGE AND HE SAYS
THAT HE WANTS TO ARBI TRATE EVEN MORE STRONGLY THAN THE OTHER

I'd tell 'em "Al the power to you!"™ C course in ny experience,
there's only one profession that | think is nore interesting, and
that's nmediation! (laughter) But as for arbitration, | literally

love the work. Unlike some of ny colleagues, it doesn't get old to
me. You go in, you ve heard several hundred di scharge cases, you
get a discharge case, and I'minterested in it. There's always
sonething different. Sure, it nay have very great simlarities to
ot her cases you've heard but there's always sonething different. If
nothing else, a different person. There are certain types of cases,
| admt, that frankly | get a little bit edgy about hearing. | have
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| ess and | ess enthusiasmabout work jurisdictional disputes. | nean
there are so many of themthat are so obviously selfish on the part

of sonebody or other. Sure, they may have sone valid reasons, but

| can't get very enthused about those cases although | hear quite a
lot of them But nmobst any other kind of case, say, factors affecting
seniority, realistically the factors change. Industry changes and
it's contracts change. So, well, neither one of our sons had any
interest in arbitration so | never had to answer that question. One
of themis a doctor and the other is a geologist. But | would, if

sormebody had a real interest in it, |'d encourage them Like every-
body else in this business, | get would-be arbitrators talking to
me: "howdo | get in the business?" | always encourage them but

| also tell them some of the facts of |ife about how you get started
in this business and that, no matter how good potentially you are,
unl ess you get sone kind of a break like | got, or unless you've

got some particular reason to get a foothold, you sure as the devi
better have sone other source of inconme while you're trying to get

started! 'Cause I've seen, and |'msure you' ve seen, sone very fine
people killed off by a conbination of circunstances which is just
unfortunate. | nean, nmaybe they issued a wong decision, or maybe

they issued a right decision to the wong people, you know. And if
an arbitrator starts off and gets, for good or bad reasons, an
adverse reaction fromlabor and industry people, he's dead. The
chances are he's dead and it nmay not be his fault at all. Cn the

ot her hand sonebody may have a |ucky break and get going and do

much better than he deserves. Certainly | had the |uckiest break

of all, and of course there's a few others, quite a few others, like
the peopl e that Ral ph Seward has broken in at Bethlehem and the Steel -
workers and Syl Garrett breaks in at U S Steel and the Union in the
sane general set-up. Wy back years ago | had a couple of people who
worked with me and | got them started.

WHO WERE THEY?

Two Kennedys. Van Kennedy up at University of California who
t hen decided that he had chalk in his veins and wanted to teach
primarily and decided in effect to quit; he's done a bit of arbi-
tration. The other is Tom Kennedy who is now at Harvard and Tom
has done quite a lot of arbitration in addition to his teaching. But
those were the two primary ones.

| READ YOUR LETTER TO BYRON ABERNATHY ABQUT THE "FOUNDI NG FATHERS"
O THE ACADEMY

If you got that letter you can rely on that for whatever it's
worth. M recollectionis a little fuzzy. Ralph Seward and severa
others of us were very active in the formation of the Acadeny but
we cannot say that we were the pronbters. | don't think so really.
There nmay have been sone desultory tal k about an organization. But
good old Al Colby was the real pronoter. He was a pronoter type;

Al was a first class pronoter and Al went to work wth Ed Warren who
was then head of the Conciliation Service and Wit MCoy and a few

ot hers. They dragged sonme of the rest of us in and pronoted the
notion. And once sonebody like Al was willing to take the | eadership
and the pronotion, we fell in line and we had a couple of neetings

in Washington. And | think Byron and | are in general agreenent as
to who were at those neetings. The group was picked just by hit or
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rniss, you know A and Ed Warren and a few ot hers deci ded, well,
maybe we ought to have so and so. Then we got to the point of having
the initial neeting in Chicago and the question was who shoul d be
invited? | don't renenber the details but several of us got together
and, on the basis of the FMCS |ist and our own know edge of arbitrators
around the country, we just by hit or mss in a very real sense

pi cked a bunch of people who we thought were doing enough arbitration
to invite to that opening neeting. And when we got there everybody
was enthusiastic about it and the thing was started. It was just
about that sinmple. And then as you know, Ralph was president for

the first couple of years roughly and then |I came after himand then
we've had the yearly succession ever since. But now your question
about whether there were two canps as to the possible uses of the

Acadeny, yes there were. | would say we were not "fighting" canps,
but there was a clear difference fromthe very outset and it still
persists today. | give Al a great deal of credit for this 'cause

whi |l e some people questioned Al's notives, he was a selfless guy,
he's spend days and days and days getting this thing started, and
nmoney, his own personal noney. | don't know how much, and | don't
think A was a rich man, to get this thing going, but A had the
"blue ribbon" pronotion concept; perhaps you also get McCoy in here.
There were fromthe very beginning one group of arbitrators who | ooked
on it, not as a union shop quite, but pretty much that notion. A

bl ue-ribbon list. If you had an Acadeny, and if you nade it a little
bit tough to get in, once you got in you get business one way or
another and therefore it was financially attractive to have an

organi zation. Well, | guess Ralph and | were |eaders in the opposing
canp who said no, that's not the reason. The real reason we need

an Acadeny is that this is a lone wolf kind of a profession where

we don't get enough opportunity to share our nutual problens and
where we ought to have a dual purpose of exchange of information and
i deas anong the people who are already in, and an educational process
for people who are getting in. So that those of us who have been
around a while can help share our experiences with the newconers so
that they won't have to learn everything the hard way. And those two
conFFtiﬂg noti ons have persisted to this day. Do you agree they're
sti t here?

CH YES, AND I'MIN YOR CAMP. | HAVE TO ADD THI S, HOAEVER | NMNAY
BE NAIVE ABOUT THS AND I'M NOT' SAYING IT IN ANY FALSE MODESTY BUT
IN MY OM ARBI TRATING | DON T EVER REMEMBER OBSERVI NG ANY SYMPTOM
THAT | WAS FI NANCI ALLY ADVANTACGED BY BEI NG A MEMBER OF THE ACADEMY.
| KNOW THAT THERE ARE S| TUATI ONS ON THE EAST COAST WHERE I T'S A
PREREQUI SI TE FOR SELECTI ON AS AN ARBI TRATOR BUT | HAVEN T SEEN THAT
ON THE WEST COAST, AT LEAST I N SOUTHERN CALI FORNI A.

Well, | think it varies. | think, realistically, nost everybody
who is a nenber of the Acadeny has obtained some benefit from having
his nane on the |ist. "Cause there are lots of people, and we don't

kid ourselves, lots of people who when they' re |ooking around for an
arbitrator they say "Were's the Acadeny list?" And they | ook over
that list. Direct appointnments by the parties is very substantial,
W thout resorting to the FMCS or the Triple A For exanple, in al
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of the cases | have heard, | don't think | ever in ny total work
l[ifetime got nore than about ten cases fromthe FMCS and nmaybe as
many as twenty or twenty five fromthe triple A Al the other

ad hoes, and of course the pernmanents, were by direct appointnent.
Initially I got nost of those ad hoc cases through George Tayl or.
Then after the War Labor Board experience, a lot of us as, the Wr
Labor Board crowd, got exposure to |labor and industry people as a
result of our War Labor Board work so they didn't bother with asking
the FMCS or the triple A If they wanted an arbitrator, they cane
to sonebody they had net in the War Labor Board days. So out of ny
5,000 cases, certainly not nore than 40 canme from the appointive
agencies, 50 at the outside by all appointive agencies of any
character, National Mediation Board and all the rest of them

M NE IS THE OPPCSI TE, DI RECT OPPCSI TE.

Well, you're nmuch nore typical. Now | would suspect that Ral ph
Seward woul d present essentially the sane picture as | 'cause the
bul k of his work has been in the so-called permanents. But in terns
of most of our brothers in the Acadeny who have been predom nately
ad hoc, the FMCS and the triple A have been dom nant factors. As
for a direct appointnent by the FMCS, | think there's a tendency to

say, "Well, look, if we're going to stick our neck out with a direct
appoi ntnent we better get sonebody that at |east has the sanction of
the Acadeny." W nade exceptions, | know. But when the parties get
toget her, not bothering with the triple Aor FMCS, | think the
Acadeny nenbership is significant. 1've had a |ot of people for

i nstance whoy cone to ne and said, "Look, Bill, we're |ooking for an

arbitrator in such and such a part of the country and we can't get

hold of an Acadeny list. WII you send us a list of the Acadeny?"

Well, | was initially opposed to publishing our list of menbers for
this reason, but I've lost that battle long since; and it wasn't a
very inportant battle.

HOW ABOQUT PUBLI CATI ON OF AWARDS?

Wll, I'ma cynic about that. | think publication of awards
is as likely to |ose cases for you as to wi n cases.

I"MWTH YOU, | TOTALLY AGREE WTH THAT

| think these people that pore over published opinions and try
to find somebody who will be favorable to their point of view are
wasting their tine.

THEY' RE NAI VE.

They're naive in the first place because the cases aren't
simlar and they nay get disappointed even if they get the guy they
ook for. But a lot of people have been turned down because of this,
some of them incidently, justly so due to sone of these crazy, sone
of these |ousy, poorly witten decisions.
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MAYBE 20 YEARS AGO, | WALKED | NTO A HEARI NG ROOM | N A SUBCONTRACT
CASE, A HOTLY CONTESTED CASE | N THE AERCSPACE | NDUSTRY, AND AS |
SAT THERE LI STENING TO THE LAWER FCR THE COVPANY, | WAS THI NKI NG
"QOGH, THAT'S WELL SAID, VERY WELL SAID." AND THEN | BEGAN TO
REALI ZE THE REASON | THOUGHT I'T WAS SO WELL SAI D WAS BECAUSE | HAD
WORKED SO HARD ON WRITING I T. |IT WAS AN UNPUBLI SHED DECI SI ON, AND
HE WAS LEADING ME R GHT DOM THE PATH TO THE DECI SI ON THAT | HAD
MADE | N THAT EARLIER CASE, AND I'T WAS NOT' KNOAWN TO THE UNI ON BECAUSE
THE UNNON HADN T READ IT BECAUSE | T WAS NOI' PUBLI SHED.  NOW THAT
BOTHERED ME AT THE TI ME. VWHAT DO YQU TH NK ABQUT THAT? | HAVE
SINCE COME TO THI NK, ALTHOUGH I'M A MNORITY OF ONE SO FAR AS |
KNOW THAT THERE QUGHT TO BE SOVE KIND G A PUBLI C REA STRY OF ALL
AWARDS.

That sort of thing has happened to nme two or three tines.

IN ALL THOSE CASES JUST TWD OR THREE TI MES?

Yeah. | don't think nore than two or three. Wenever that has
come out, where they try to lead you Into a trap that way, | say,
"Well, look, this is a different case, don't count on anything."”

You know, some kind of a casual remark to set himoff base. Wen
say two or three, | amnot including, of course, the decisions in
"permanent” relationships where your prior decisions are available
to both parties and are quoted back to you very often.

| did have one illustration of an indication of the thoroughness
of the Navy Intelligence Service. | was Chairnman of the Shipbuil ding
Comm ssion and because all of the work in the war was for the Navy
or the Arny or the Maritinme Comm ssion, we had Navy and Maritime
Comm ssion and Arny observers, a very interesting arrangenent, who
sat with us in all of our deliberations. W invited themin and if
they insisted on saying sonething, we'd listen. W didn't pay too
nmuch attention to thembut they were there. ' Cause the governnent
was paying the bill, after all, so it seened to be sensible. But |
said sonmething in one of these private neetings and the Navy guy
spoke up and he said, "Bill, that's not what you said in case nunber
so and so at such and such a place.” And he was right.

THEY PUT SOVEBODY TO RESEARCH ALL THE DEC SIONS THEY COULD FIND CF
BILL SIMKIN TO SEE IF THEY COULD PUT HM ON THE SPOT. OR KEEP HM
ON THE LI NE

Yeah.

THAT' S PRETTY GOCD.

Well, | don't know, | may be cynical about published decisions
but, apparently you agree with me, | don't think it's a nmajor source
of busi ness.

OH NO | FEEL THHS WAY ABQUT IT. | TH NK AN ACADEM C LI KE MYSELF
HAS REALLY AN OBLI GATI ON TO WRI TE AND TO EXPRESS H MSELF FAR MORE
THAN THE FULLTI ME ARBI TRATOR BECAUSE MY LI VELI HOOD DCES NOT DEPEND
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UPON ACCEPTABI LI TY AND MY CORE PROFESSI ONAL COWMM TMENT |'S BASI CALLY
TO THE ADVANCEMENT OF PROCEDURES LI KE COLLECTI VE BARGAI NI NG AND
ARBI TRATION.  BUT | KNOWN ONE THI NG, AND |'VE SEEN TH S REPEATEDLY,
FOR EVERY ARTICLE | WRITE, |I'M QUT OFF LISTS. | LOSE ACCEPTABILITY
TO THE EXTENT THAT | EXPRESS MYSELF | N PRI NT

This gets us on another subject that we've discussed ad nauseam
in Acadeny neetings. You know sone of us are greatly disturbed
about the huge coterie of people fromlabor and industry who cone
and sit and watch us at these Acadeny neetings.

AR ZCO

And there is no question whatever but that one of the reasons
that these people cone is to ook over the crop. Well, | guess
that's understandable but it has had, | think, a stifling effect
on di scussi on because the guys that are fearful, the guys that
don't have enough business, are alnost certain to either get up
and talk when they shouldn't say anything, so that their presence
will becone known, or to try to figure out what will be nost
appropriate to put thenselves in good graces with the majority of
people that cone to our neetings. | think this is a horrible
effect; maybe | overdo it. O course, | have the background that
you don't of our early neetings and in our early neetings we even
overdid the thing in the other direction; wves were not even there
you know, and no outsiders were permtted. So we got together for
the equival ent of our present annual neetings for just a bullfest
anong arbitrators, with no outsiders at all.

VWHEN WAS THAT DI SCONTI NUED?

Well, frankly I don't know. The first nove, as | recall, was
to invite the wives and then it was not very long thereafter before
we began inviting people fromoutside. And it's snowballed to the
present situation where our guests outnunber our arbitrators by two
to one at |east.

OH, MORE THAN THAT, THREE OR FOUR TO ONE
Wl |, maybe |'m overconcerned about this but | don't think

there's any doubt that there is this tendency to stifle really good
di scussi on.

VELL DO YQU AGREE WTH ME THAT THOSE PECPLE WHO ARE NOT STI FLED
DEFI NI TELY ARE CUTTI NG THEI R ACCEPTABI LI TY?

The peopl e who tal k?

SURE. | F THEY' RE TALKI NG CANDI DLY.

Well, well | don't know O course I'ma maverick, as you know,
and | never had any hesitation to say what was on ny mnd. And |
must admt with candor that probably ny freedomto talk, 1 don't
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know how much it would have been inhibited if 1'd been struggling.
But during all those, nost all those years | had nore business than
I wanted, as evidenced by the fact that | wasn't on the triple A
and FMCS lists except for rare occasions, had nore business than

I wanted, and so the hell with that, | say what's on ny mnd. And
I"'m sure there are a |lot of other nmenbers of the Acadeny who do the
sane thing and do it today. But there are a |lot of others who are
struggling who | think just can't bring thenselves to quite that
frankness. Well, that's beside the point.

NO, IT S PART OF THE PO NT.

| don't think that any differences in the Acadeny are necessarily
l[imted to the, shall we say to oversinplify it, the educationa
versus the get-business, union-shop notion. | don't think that it
would be fair to say that those are the only differences. Lord knows
that was not the origin of a ot of the differences, honest and
legitimate differences of opinion that crept up in our ethics thing.
Sone of those differences cut clear across this kind of thing. And
by and |large those differences are healthy because arbitrators shoul d
be individuals and have their own ideas. But | think it would be
hard to, aside fromthat one difference, which | think you can pick
out, because it has its effect on, well nost specifically on adm ssions
policy. [I've always been a maverick and wanted to be nore |ibera
on adm ssions than al nost anybody else in the Acadeny because of this
educational thing and because | don't think having your nane on the
list ought to be a factor for getting business.

WE' VE HAD SEVERAL CASES, ['M TH NKING CF ONE WHO SHALL RENAIN
NAMELESS WHO | TH NK PROBABLY WLL BECOME A MEMBER OF THE ACADEMY.
BUT QUT IN QR AREA OF THE WORLD A FELLOW DEALI NG WTH 150 OR 200
CASES A YEAR BUT WHO IS SITTING AS A MANAG NG PARTNER OF A LAW FI RM
IN VH CH OTHER LAWERS AD HGC HAVE REPRESENTED MANAGEMENT, YET ALL
O TH'S WAS WELL KNOM IN THE COWUNI TY AND STILL HE HAS HAD THI S

| MVENSE W DE ACCEPTABILITY. | WAS AT A LGSS TO UNDERSTAND THE

RATI ONALE FOR H' S GETTI NG REJECTED FCR MEMBERSH P

You nmay renenber now, | got up and spoke against this. | just
don't think that you ought to limt arbitrators, including Acadeny
menbers, to a so-called neutral. | think it's nmuch deeper than that.

The real question is, has the guy got integrity? And is he know

| edgeabl e? But the nunber one question is, has he got integrity?

| don't think you can say that sonebody who represents nanagenent

or sonebody who represents unions is inconpetent to act in an
inmpartial capacity. |If they've got what | consider basic integrity,
they act according to their job.

DO YOQU TH NK W DESPREAD ACCEPTABILITY IS AN AC D TEST?

Yeah. It fails sometines, too. Sonetines people are w dely
accepted and they aren't so hot. (laughter)
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THEY' VE GOI' TO HAVE SOVETH NG

And sonetines—fortunately rarely—+ have seen at least limted
evi dence of wide acceptability tied in with what | woul d consider
unet hical practices. So | don't think it's an infallible rule. But
it's as good a one as we've got. | nean, not only as good a one as
you' ve got, but after all, it's the acid test. The arbitration
process is for the parties, not for any Acadeny or for any academc
circle, it's for the parties. So the people they like for their
particul ar process, so what? | nmean, their judgnent is better than
ours. If they like them and take themback tine after tine, they
must be what they want. Now you can find an unethical connotation
to this. There are—wi thout nentioning any identity particularly—
there are a few places in this country, fortunately very few, where
the parties are joint connivers. Real connivers. And where they
not only connive between the union and the conpany and do things to
enpl oyees sonetinmes that are unfair, but they connive to defeat the
applicable lans and a whole lot of other things. And there are a
few situations that | suspect of this, where those people select an
arbitrator who they know wi ||l accommodate hinself to that kind of
nonkey busi ness.

DONE UNW TTINGLY OR W TTI NGLY?

Sonetinmes both ways. But sonetines wittingly. | know, for
exanple, of a few instances during the War Labor Board when stabiliza-
tion was in effect, and you may or rmay not renenber this, but there
was an adm nistrative rule that was set up which said on any wage
issue that is submtted to arbitration, the arbitration award w ||
be filed with the War Labor Board, and if it's not rejected or
nodified wwthin | think it was sixty days, or sonething like that,

it can go into effect. Well, those awards piled up in Washi ngton
and because of the pressure of time, many of themweren't |ooked at.
Well, there were a few parties, and again | did know of the specifics

but I wouldn't repeat 'emhere for anyone, there were a few parties
who got together where there would be sonme wage increase they woul d
want to put into effect. The parties would wite the decision, they'd
find an arbitrator conducive to this thing and say, "Look, we got a
case, and it's not a real dispute, you won't have to worry about this
but all you need to do is put your signature on the line." And there'd
be a nomnal hearing. 1In a few cases that | know of the arbitrator
didn't know what the hell the argument was all about, he didn't even
know what he was signing. And so the award went into effect and if
the tinme period |apsed, the Board didn't bother with them This was

a deliberate device to defeat stabilization by paying sonebody for

his signature to sonething which if he knew what he was signing was

a deliberate evasion, that they couldn't get through any other way.
Now, there were other less serious things than that where they woul d
hol d a hearing where they wouldn't present himwth a decision to

sign but where they would slant the evidence...

STACK THE DECK. .

Stack the deck to a point where they woul d have every reason to

expect a decision that would acconplish the sane result, and they'd
keep the arbitrator in the dark as to what their true purpose was.
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Wel I, thank God those days are gone. But there's been a little nonkey
busi ness of that kind.

| don't want to overenphasize what 1've been tal king about °'cause
| think this is a very small mnority of situations, and even in sone
of those, | think the arbitrators got involved, frankly, nore out of
stupidity than cupidity. But | think we started off on this tangent
with the question of acceptability being the best criterion, and you
do get an occasional extrene situation where sonebody's acceptable
for reasons like this.

IT JUST SHON6 YOQU THAT THE NORVAL RULE OF ACCEPTABI LI TY NAY BE
DECEPTI VE. NOTH NG | S ABSOLUTELY FAI L- SAFE

But anot her aspect of this acceptability has bew | dered nme and
a lot of other people. W talked a lot about delay and a few of our
worst offenders are the nost acceptable and still continue to get
cases and the parties suffer under this and gripe about it, but they
still take "em Now the only way to kill the delay thing is to knock
"emoff the list. But the parties don't do that. So what it boils
down to in nmany cases is that these guys guilty of delay are basically
good arbitrators in every other respect, and that reality, conpared
to their conpetition, outweighs the delay factor.

THE JUDGVENT OF THE MARKETPLACE.

This is a marketplace judgnment; but it's still a problem

THAT'S RIGHT. IT'S STILL D STURBI NG BECAUSE I T DOES, AS YOQU EMPHASI ZE,
UNDERCUT THE ACCEPTABI LI TY OF THE PROCESS, QUI TE ASI DE FROM THE
| NDI VI DUAL.

VWell, | keep talking about this fundanental precept of the viable
alternative to the strike. And we talk about it a little bit at
virtually every Acadeny neeting. | think, frankly, and w thout being
nasty about it, | think there's sonme of our fellow arbitrators who
don't understand it at all. | think there are a few of 'emwho, and
I"'mnot nam ng nanes, I'mnot even thinking of individuals, | think
there's a certain group who think this is a pretty good business. |If
you' re lucky enough to get business, fairly rewarding financially,
it's quasi-judicial and we're deciding things, and our ego is inflated
because we deci de other people's problens, but without a real deep
insight into what the hell we are deciding. | mean, why are we
deciding these things and why is this systemin effect? And if you
ever |ose sight of that, or never catch sight of it, then | don't
think you're a very good arbitrator.

DO YOU TH NK THERE' S ENOUGH CANDID CRITI G SM AMONG US | N QR MEETI NGS
NOWP

Probably not. But | don't know that it's serious. | think in
our private nmeetings, our closed neetings, people by and |arge get
up and say what they think. The discussion is not always, fromny
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point of view, too enlightening. (laughter) But part of ny problem
Is that strangely enough although I have never really lost ny zea

to hear arbitration cases, | frankly have lost ny zeal to attend

conf erences.

TO LI STEN TO ARBI TRATORS TALK

Not only arbitrators, but |abor relations people.

CONFEREES.

Conferees. |'ve been to so many over the years that it's getting
alittle stale. (Once in a while you' Il get a germof wsdomthat's
worth the effort; but frankly | go to National Acadeny neetings al nost
solely to see old friends. The hell with the discussion

THERE SEEMS TO BE A SI GNI FI CANT DEVELOPMENT, | THI NK, TOAMRDS LESS
EVMPHASI S ON THE ANNUAL MEETI NG AND MORE ON | NTERIM REG ONAL MEETI NGS
THAT ARE OF A PRI VATE CLCSED- DOCR NATURE. WHAT DO YQU TH NK ABCUT
THIS AS A VI ABLE ALTERNATI VE TO THE PROBLEM OF BEI NG ABLE CANDI DLY
TO EXPRESS YOURSELF?

Well, | think there are problens in nmaking regional neetings
effective in terns of getting the people there and so forth. But
I think the objective is good if the regional neeting could stay
away fromthis coterie of clients hanging around. [|'m not saying
we shouldn't have the wives there. And if sonebody would put enough
effort into a really good agenda | think it mght be well worth
whi | e because one of our real problens in the Acadeny is that too
small a proportion of the nenbership get a chance to go to the
annual neeting, quite aside fromany problens at the annual neeting.
I got up in San Francisco and nmade that nasty crack, you know, even
t hough | was opposed to the $200 dues, that anybody who cones to
San Francisco and could stay at the Fairnont could afford $200 a year
dues. (laughter) There are a lot of our nmenbers who do only a
limted amount of work, the ones who in terns of the educationa
objective need it nost, don't get to go for financial reasons, or
because they're teaching and can't get away, or for whatever reasons.
So we tend to get the guys at the annual neeting—and the gals now—
who need it the least, in terns of the educational objective, rather
than the ones who need it the nost. Now if regional neetings woul d
fill that gap, all power to '"eml For exanple, those Phil adel phia
neetings that have been held fromlong before the Acadeny was forned
are still being held. Now these are one night affairs; you have a
couple of cocktails, then dinner, and then you sit down and shoot the
bull on sone subject for a couple of hours and go honme. Well, |
think these are great. They obviously will vary in terns of value
of their subjective content fromtinme to tine but they have, by and
| arge, succeeded in attracting, not everybody in Philadel phia who
arbitrates, but a high proportion of the arbitrators in Philadel phia
and this has been a real educational devel opnent.
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SI NCE THE ACADEMY' S BEEN IN EXI STENCE DO YQU KNOW | F THEY' VE BROADENED
THAT TO | NCLUDE NONMEMBER ARBI TRATORS?

Well, it's always Included nonnenbers, to ny know edge. O course,
| haven't been around since "61. The original idea was to mx 'em
before the Acadeny was fornmed, and afterwards it was a deliberate
decision not to limt it to Acadeny nenbers, to invite anybody who
does any appreci able anount of arbitration, whether he's Acadeny or
not. | think that still prevails.

THAT MAKES SENSE

Now, aside from Phil adel phia, | don't really know what our
practice is in the various regions. | get an invitation occasionally
to go out to California to sone weekend confab. | haven't gone, not

because | wouldn't like to go, but frankly I'mjust a little fed
up. . .

CONFABBED QUT. .

...with conferences. | don't have an inexhaustible anount of
nmoney and | just don't figure it's worth the expense to bother to
travel. I'msure if | lived in Los Angeles, 1'd go. Maybe not

everytine, but 1'd go nost of the tine.

I F YOU HAD YOUR DRUTHERS ABQUT THE ACADEMY, WHAT DI RECTI ONS OR | DEAS
DO YQU TH NK WOULD BE SOMVETH NG THAT YOU WOULD. LI KE TO SEE FOR THE
NEXT 5 OR 10 YEARS?

| don't know that | have anything really specific. | don't
think at this late date that it's possible to backtrack on the annua
neeting and get rid of our visitors. | just think it's gone too

far, realistically, to do that. Maybe I'mwong, maybe it could be.

| think they'd be better neetings if we did that but | don't think

it would be enough better to warrant all the fuss and furor. There'd
be quite a fuss externally as well as internally. Qur outside friends

like to go. | think the majority of menbers woul d probably oppose
it. Well, while I'mwilling to fight for causes, I'mnot willing to
fight for a certain defeat. | think we made a little progress in

di scouragi ng Acadeny nenbers from paying the expenses of the parties...

I WAS FLABBERGASTED WHEN THAT CAME QUT!

But maybe I've done things just as bad. | have thrown a dinner
for sonme of ny friends for whom|l work when we're at an Acadeny
nmeeting and picked up the tab. | don't know, maybe there's not nuch

di fference.

VEELL, AT LEAST A DI FFERENCE | N DEGREE.

And at least they were not prospective clients, they were
existing clients.
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I NOTI CE THAT THERE SEEMS TO BE A DI FFERENCE I N THE USE OF THAT WORD
AND | HAVE WONDERED |F THERE'S ANY SIGNIFICANCE TO I T. THOSE OF YQU
WHO REALLY LAUNCHED ARBI TRATION I N THE LABOR MANAGEMENT AREA AS WELL
AS THE ACADEMY, TALK ABQUT "CLIENTS."

| don't use the termtoo nuch, but | have used it several tines.

THE WORD ALVWAYS JARS ME.

Yeah, | don't like it nmyself. | guess |I've fallen into the
trap of using it primarily because of ny so-called pernmanent relation-
ships. | would never use that word in terns of anybody that |'ve

dealt with in an al hoc relationship. But with the so-called
permanent relation, you work with these people all through the year.
And take this business of throwing a dinner occasionally, | nean,
they entertain us, pick up the tab nunerous and sundry tines, and |
just feel it's a little too one sided, and it would be nice for us
to do sonething, at least once a year or so. It's just that sinple.

| DON T QUARREL W TH THAT. | TH NK THE YOUNGER MORE RECENT MEMBERS

IN THE ACADEMY JUST HAVEN T FALLEN I NTO TALKI NG ABQUT THE PARTIES AS
“CLIENTS." AND | SUSPECT THAT I T MAY ACTUALLY REFLECT TH S DEVELOP-
MENT THAT WE WERE TALKI NG ABOUT EARLI ER TOMRDS MORE QUASI - JUDI Cl AL

FORVALI TI ES AND ATMOSPHERE AND WHAT NOT.

Vell | agree with you; | don't like the connotation of the nane
even though | use it. "Friends" is a lot better. And they are
real friends. In these continuing relationships you develop life-

[ong friendships. As |'ve Indicated to you, even when they fire
you, that doesn't disturb the lifelong friendship.

IS THERE ANYTHI NG YOU WANT TO TALK ABQUT THAT WE HAVEN T TOUCHED ON?

One thing is tripartite arbitration, both in grievances and in
interest arbitrations. 1'mone of the Acadeny mavericks, 1 think;
| love tripartite arbitration, the process. It has a few obvious
di sadvant ages, such as it tends to Increase the cost. But what |
like about it is the opportunity to sit down and go over a deci sion
and to develop a decision with representatives of the parties sitting
right with you while you do it. MNow forrmal tripartite arbitration
when it's conducted that way is the sane notion, even in ad hoc
cases, as Taylor's concept of freedomto talk to the parties. Hs
tripartite boards were informal, instead of formal, you see. But
especially where you don't have the opportunity for that Inpartia
Chai rman concept, and perhaps nore particularly in interest cases,
| think tripartite is the only kind of arbitration I really Iike.
| learned a painful lesson one tine. | had a tripartite board, it
was a grievance case, way back, and | don't know why | did it °'cause
| should have been inbued with some of Taylor's thinking by that tinmne,
But | called the parties in and we had a desultory conversation for
a few mnutes, then | handed them a conplete draft of a deci sion.
One of the guys hit the roof. He called nme all kinds of nanes, in
nore or less a nice way but not very nice. He said, "Wat the hel
is the purpose of this Board? You, in effect, throw something at
us and say sign or else. That's not the function of this Board.
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The function of this Board is, if we possibly can, to work out a
solution that's reasonably agreeable to all of us, in any event so

that we'll have our input before you wite sonething." Well, |
learned fromthat and to ny best recollection never since have I
handed the parties an opinion. | frequently will hand thema decision

down to the opinion. You know, the background of the case, the
positions of the parties, however you wite it up. Then we start
talking. | may have a rough draft hidden away sonmewhere, but |

don't show it. But that tripartite nmethod does give full play, full
opportunity for feedback fromand to the parties and then when your
decision is finalized, then the opportunities of the parties to | ook
it over for bugs, quite aside fromthe decision, that wll cause
trouble, | think is a very valuable function. So 1'd |ike personally
to see it in grievance arbitration, even sinple cases.

But | don't think it's feasible costw se.

IT REQU RES A MEETING  WAHT ABOQUT THI S DEVELOPMENT I N USI NG THE
TELEPHONE | N A CONFERENCE CALL?

That can be done and I've done it, frankly, in an informa
arbitration board rather than a fornmal arbitrati on board.

THERE' S A FELLOWNV I N DETRO T WHO CONDUCTS HEARI NGS ON THE TELEPHONE.

| know about this, but I don't know how he does that. But it
woul d be possible with the proper telephone connections to get a
good deal done without the expense of a joint nmeeting. |In any event,
this really follows fromny bias for the Inpartial Chairman concept,
this injects sonething of that into it. | think that by and |arge
it's better when you don't have to get a majority decision because
you W Il occasionally run into a case where you can't. |'ve never
had real serious troubles except that one | told you about, the
tire case. |'ve never had any real serious troubles in getting a
majority opinion. | don't think I've ever had to bend ny own opinions
unduly in order to get a vote. And another aspect of tripartite
arbitration which a lot of people don't understand—+'m sure you do—
is that you frequently get dissents which are strictly dissents for
the record. |If you know how to wite those awards, you break the
deci sion up, whatever it is, Into three or four parts, and you nay
get a realistically unani nmous decision, the union guy dissents on
poi nt one., the conpany dissents on point two, they agree, or don't

di ssent, on point three. Well, nobody knows except the tripartite
board, and this is good, but a lot of those things are really
unani nous. Now, of course, | got ny break-in on tripartite functioning,

as a lot of us did, in the War Labor Board which operated on a tri -
partite basis. So that's one thing I'd like to add to this potpourri
of stuff.

BEFORE YQU GO TO THE NEXT THING | WAS QU TE SURPR SED AT A TABLE
YQU HAD | N YOUR BOCK, IN APPENDI X A6, WH CH HAD 423 ARBI TRATORS CF
WHOM 68 HAD HAD MEDI ATI ON EXPERI ENCE BUT ONLY 63 HAD HAD WAR LABCR
BOARD EXPERI ENCE. THAT REALLY SURPRI SED ME.

VW're way past the War Labor Board alumi days. Now there was
atine...
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PRACTI CALLY A 100$ THEN?

Well, it never was that nuch.

NOT THAT MJCH?

No, never was. But we're way past that now | was surprised
nyself at the results of that study, and you renenber that | got
amazi ng cooperation fromthe Acadeny nenbers, and from non-Acadeny
menbers that | contacted.

YQU HAD ABQUT 350 ACADEMY NMEMBERS

| had sonmething like a 90% response to the questionnaire, which
is alnmost unheard of.

Rl GHT.

Wll, in any event, a lot of ny friends would not agree with
me on this tripartite board thing, but ny reasons | think are obvious
fromthe context of our entire discussion.

YEAH, WELL I'T SHOUD BE PCSSI BLE TO JUST DRAFT FI NDI NGS OF FACT.

Typically the decision itself is not any different than if you
wote It yourself. 1'd say that's the typical result. It's quite
comon to get sone change in | anguage to avoid this probl em of
stirring up trouble where you have no intention of stirring it. It's
gquite common to get that. Very seldom do you get any basic change
in the award. | mght cite one case where, rightly or wongly, I
did change ny award entirely in an ad hoc case. A guy was fired for
excessi ve absenteeism It was known that he had two jobs. And at
the conpany where | was arbitrating, he phoned the conpany and said
he woul d be gone a couple of weeks on a famly matter, his father
was seriously ill. So the conpany knew he had this other job and
they knew there were sone conplexities in running two jobs. So they
phoned the other conpany and that conpany said "oh, he's working."
So at the hearing, the guy insisted he had been away to visit his
sick father and he said, "Sure ny foreman told them | was working.
The reason why ny foreman told them| was working is that he turned
me in for time and we split the proceeds.” (laughter) Well, in any
event, | was conpletely convinced that the guy was just not telling
the truth, although the foreman turning himin could have happened.
So | didn't have an opinion witten, but ny owmn mnd was nmade up. |
brought the parties in for a tripartite neeting and the conpany guy
spoke up first, He said, "you know," he said, "I think maybe we'd
better put this guy back to work." He said, | don't want to give him
any back pay, or | don't want to boost his ego, but he said, "this
guy's a damn good worker." And he said, "I think maybe he's | earned
his lesson. 1'd like to put himback.” Well, the Union guy of course
went along imediately. So we had an unani nous award. Totally
different fromwhat | would ve decided! But this is the rare case
and | had no qualns of conscience in going along with themwhen they
both wanted this. W fussed around with the award. I"ve forgotten
what we did with the |anguage.
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YOQU M GAT VERY WELL HAVE LEFT H M DROPPED OFF AT THE DEEP END COF THE
Pl ER

He m ght have lost both jobs. But, in any event, so nuch within
the time limtations here for tripartitism But | think this is one
of the nost valid basic concepts In arbitration, especially for new
contract cases, interest arbitration.

ASI DE FROM | NTEREST CASES, | THNK IT'S FAIR TO SAY IT'S FALLEN COFF
SEVERELY.

Probably fallen off severely for grievances, except in these
informal or sonetines formal situations where they follow the
Inpartial Chairman concept.

THE Al RLI NE | NDUSTRY HAS SYSTEM BOARDS OF ADJUSTMENT WHERE YQU HAVE
THE TRIPARTITE FUNCTION. | T USED TO BE THAT | HAD THAT IN THE
AERGCSPACE | NDUSTRY, BUT THAT' S JUST EFFECTI VELY DEAD.

O course, the rationale is that over the long stretch of tine
you get nore acceptable decisions, decisions that the parties can
[ive with much better than otherw se.

YEAH.

Now, there is a question here which we haven't really explored
about limted arbitration. Wat do you nean by "limted arbitration?"

| PICKED IT QUT OF YOUR BOCK.
What ? Qut of ny book?

R GHT QUT OF YOUR BOXK!
Wiat did | nmean by it? (laughter)

YQU WERE TALKI NG ABQUT MEDI ATI ON AND ARBI TRATI ON, ESSENTI ALLY | NTEREST
DI SPUTES WHERE YQU FELT THAT THE PROCESS HAD NOT REALLY BEEN EFFECTI VELY
UTI LI ZED, AND SHOULD BE, TO NMARK QUT LIM TED | SSUES WH CH COULD BE

LI FTED QUT AND REFERRED TO ARBI TRATI ON VWHI LE THE BASI C MEDI ATI ON GCES
FORWARD.

Yeah, or where you will, in essence, agree to arbitrate certain
issues and specifically not arbitrate others. An illustration is the
current steel deal where they will arbitrate alnmost all new contract
i ssues, including wages, but they will not arbitrate the union shop
and a few other sacred cows on both, sides of the fence. They wll
not arbitrate, | think, the Managenent R ghts C ause. Taylor was a
great proponent of a limted arbitration notion and he always felt
that the parties never really gave enough attention to the poten-
tialities of this device, that it had great potential, particularly
In interest disputes, to segregate out a fewitens and arbitrate
them | think It has grown, but | don't have any figures to support
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Now, as far as expedited arbitration is concerned, I'mall for
that. | think that's a very fine nmove even if not really entirely
new.

I THINK I'T REFLECTS AN UNDERSTANDABLE DESI RE TO GET AWAY FROM SQOVE
O THESE COST ASPECTS AND THE DELAY.

O course |I've kidded Ben Fisher a little bit, sort of half
jocularly about this, | said, "Wat you really ought to do when you
expedite arbitrations is to get the newconers on the |engthy cases
and get your experienced arbitrators on the expedited ones. But if
you could convince the experienced arbitrators to do the expedited
awar ds, then you get the judgnent of years of experience, you get
it fast and as for these other messy disputes on contract i1nter-
pretation and so forth, let the youngsters westle with them

VWHAT DI D HE SAY?

Well, | was half kidding. He kind of grinned, but he didn't
entirely buy the notion.

VELL | WOULD SAY THAT YOQU WOULD HAVE HAD TO HAVE BEEN HALF SERI QUS
THERE TOO

Yeah, | was half serious. The only thing I wasn't really serious
about was putting the inexperienced guys on the really tough cases.
Now. we haven't really talked about interest arbitrations except this
busi ness about tripartitism | have always felt, looking into the
future, if arbitration continues to do its job fundanmentally in
grievances, that we were bound to get a growmh of interest arbitrations
in one formor another, either delimted or of full scope. Well,
we've had sone noves in that direction, the steel thing for exanple.
The steel thing is not typical, but it is going to be an increasingly
typical situation where the parties have to deal with the inport thing.
| was involved as you know in sone of those steel negotiations and
if you ook at a chart of steel inports, it's fantastic. Inports
will go on pretty nmuch on a level and as you cone to the next contract
negotiation date, they'll junp up. Then they'll go on along at a
| evel, at the higher level, then they'lIl junp up the next negotiation
This was what pronpted themto make that deal. The foreign sellers
are smart enough so that they won't just fill in the gap when there's
a long strike; they insist on long termcontracts. So this is just
pure economcs that pronpted that nove and of course sone of the steel
wor kers are unhappy about it. \Wether it persists, we'll have to
wait and see. | long since gave up any claimto be an econom st, but
| think as we | ook down the road, nmaybe not too many years away, we're
increasingly going to find industries that are in trouble economcally
and that those industries that are in trouble economcally are going
to find that, even froma Union point of view, you just can't afford
a strike, or can't afford a long strike, and | think we're bound to
get some novenent toward arbitration, and just |ike grievance arbi-
tration that will grow, depending on what kind of a job we characters
do when we get those jobs. If we do a workmanlike job in those Interest
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arbitrations, it's going to grow. If we flub the works, everytine
sonebody makes a | ousy decision in an interest arbltratlon it tends
to put it down for other people who know about it.

SOVE OP THAT RECORD |I'S BEING MADE RI GHT NOW I N THE PUBLI C SECTOR

For one illustration, what used to be called the street railway
i ndustry, now the city bus system for many years had a comm t nent
to arbitrate future contract disputes. Sone of 'emhave gotten rid
of it, but sonme of 'emstill have it. In theory there, strikes
don't happen. It was sonething like the steel thing. |'ve had
several of those cases, tough cases, very tough cases. They're
tripartite, thank goodness, but they're very rough ones. There
was one case that alnost knocked that thing out of the box for a
substantial area. They had negotiations and the conpany nmade an
offer. Wages were the principal issue. It wasn't enough. The
Union turned it down. They went to arbitration and there was a
fixed fiction in that industry, which | understand the academ c
basis for, that they don't tell the arbitrator offers and counter-
offers beyond certain positions. So this arbitrator wasn't told
about this offer. He cane down with a decision which was about hal f

as much as the conpany had offered. (laughter) Now, | don't know,
I don't know what the facts were in that case, but you don't need

to know the facts. It was a strike! And you understand fully why
you get a strike because everybody knew about that offer. | had a

personal experience—+ won't cite the case—that alnmost resulted in
a simlar mess. W debated this within the tripartite board, and I
just couldn't get these guys off base very far. And | worked and |
wor ked on 'em and worked on 'emand | couldn't get 'emout and | had
tried to find out surreptitiously whether there'd been any secret
offers that | didn't know about and they clamred up and woul dn't

tell nme. They were honor bound, they said, not to. So finally, |
wasn't willing to spend the rest of ny life on that case so | called
a neeting one day and | said, "Oh this wage issue, as | analyze the
evidence, it ought to be sonewhere between these two figures"—and

| always, when | did that kind of thing, | always put a little gap,
you know, not a single figure. As soon as | opened ny nouth, | saw
the conpany guy grinning like he'd swall owed the canary and the union
guy was obviously nmost unhappy. So | didn't say anything nore, |

said, "Well, | see this kind of hits an unfavorable receptlon"
said, "Let's tal k about sonething else." The Board nenbers had not
left ny roomnore than five mnutes when | got a phone call. The

guy introduced hinself, and he said, "M. Sinkin," he said, "maybe

I shouldn't be doing this, but | think there's something you ought
to know." He was with the union. | said, "Ch conme on over." SO

he came over and he had not been in the arbitration. It turned out
that there had been a secret conpany offer which nobody on the union
si de knew about except three or four individuals, and that secret

offer was exactly at the top of ny range. It happened, fortunately,
not to be outside the range that | had stuck ny neck out on. |

said "that's very interesting.” | said "let me handle this.” | said
"l don't know what 1'll do about this but | appreciate your telling
me." He was again very apol ogetic about breaking their alleged rules
but he said, "I think you ought to know." So | imrediately called

t he conpany man on the board. | said come on over, | want to talk
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with you. He canme over. | said I'mnot going to tell you where

| found this out, except | will tell you, and I'mvery honest about
it, it didn't cone fromyour counterpart on this board and it didn't
come from anybody in the union who was in these hearings. | said

| heard a runor that there was a secret conpany offer of x cents an
hour and the union turned it down. | said, "Do you know anyt hi ng
about that?" He said "That's absolutely right." (laughter) So |
called the board together, and | said "Under the circunstances, the
wage award's going to be x cents,” | said, "we've got a few other

i ssues to decide, but the wage award's going to be x cents.” And
the union was unhappy a little, and the conpany wasn't too unhappy.
But if | had cone out with three cents below that figure, even though
it was supposed to be secret, that would have gotten around and that
woul d' ve been a hell of a ness.

THAT WAS NOT' SMART, YQU KNOW ON THE PART OF THE COVPANY.

Well, their notion, allegedly at least in the old days, | don't
know whet her they still do it, they swear thenselves with a bl ood
oath not to disclose. It's a beautiful theory, the theory of course
being that an arbitration award ought to be on its nerits. And if
you make known last-mnute efforts to settle, you will in the Iong
run stifle these last-mnute efforts to settle. And the other aspect
of the notion which they once subscribed to, |ong since abandoned,
was if the arbitrator cones down with sonething that's outside the
range of the parties' expectations, well, maybe that's a good | esson
Wel |, there have been other instances in that industry where, |
know for a fact that the arbitrator awarded nore than the union was
willing to settle for. Now when this happens you don't have a strike
at least. But you got a ness because then obviously the union
negoti ators thenselves are enbarrassed with their own people. They' ve
been willing to settle for less than this high-powered outsider says
they are entitled to.

AN AFTERTHOUGHT?

I"'m not sensitive about ny alleged reputation as an arbitrator

who occasionally nmediates. |I'mnot sensitive about that. In any
event, I'mtoo old for it to nake any difference. | would want to
make sure that the overall output of this conversation doesn't |eave
t he mrfgg inpression as to what | mean by nediation. | don't think
it woul d.

IN WHAT WoULD THE HAZARD BE?

| think | said, for exanple, you obviously don't say, "cone now
et us nediate."

In ternms of context, | think the notion ought to come out clear
in whatever is used here that nediation is a nmulti-faceted thing
if it's tied inwith arbitration, with a whole [ot of ramfications,
and it's not conparable in many respects to straight nediation.
And | think we already adequately covered the dangers to individua
rights, of sonebody ganging up on an individual, in terns of the
use of nediation in the arbitrati on orocess.
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RI GHT.
I"'mnot so worried about that. | think it's a potential danger.

But there's just as great a potential danger of the parties ganging
up on you by the way they present the case.

THE STACKED DECK

Presenting a stacked deck and sonebody gets rimred. |If you're
a ball-and-strike arbitrator, and you go solely on the basis of the
evi dence, and don't read between the lines, | think that's just as
great a danger, maybe nore of a danger. In the Inpartial Chairman
kind of an operation where | get a discharge case, where | suspect
sormebody is being railroaded, what | do is | say to the union guy,
face to face, | say "Look, this snmells fishy to me. Wat's the

matter, is he going to run against you next time?" And put himon
the spot.

As another illustration, | had a nen's clothing case where |
got a tipoff in advance that they had two guys that should be fired.
Well, we heard the case and | called a recess. | said, "Look, I
under stand you know how this thing works, and it'd be no surprise
to the conpany to know that | got a tipoff fromthe union that these
two guys were guilty.” | said, "I cannot sustain the discharge on
the basis of the evidence now before ne. Now what cooks, what's
wong here?" And they kind of grinmaced, and they said, "Wll,K"
they said, "the real reason is that these guys are making a big
bﬁsiness selling nunbers in the plant. And we didn't want to nention
that."

"CAUSE THEY COULDN T PROVE | T?

No. They had anple proof. | said to them "Look," | said, "I'm
sinply telling you in this recess that as the case stands, as it is,
["'mgoing to put those guys back to work. | don't care what you
want. You don't have a sustainable discharge. But," | said, "if
you got other evidence against them, get it on the record.” So they
cane back after that recess and they laid it on the table. The guys
were guilty as hell; | mean there was no question about it. They,
in substance, admtted it. Well, then there was no problem But
they just didn't think they needed to use that.

MAYBE THEY HAD SOMVE OTHER PECPLE THAT WEREN T W TH N THE TARGET AREA
WHO HAD THEI R FI NGERPRI NTS ON THOSE TI CKETS?

No. The real reason was nuch deeper than that. The nob which
controlled this nunbers business was at one tinme so strong that sone
of the union officials feared for their lives. And this is a pretty
potent reason for not presenting this as an argunent in the case.

M GHT | NTERRUPT YOUR SENICRITY ON THE PLANET.

Yeah. Well, | think as far as |I'm concerned we probably coul d
gas for another 10 hours, but | think that the guts of what | want
to say are probably in the record.



