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HON D D YOU BECOVE AN ARBI TRATOR?

Say, that's interesting; I'Il give you a little background on
it. In late 1930s, | hired Harold Davey, who' d just gotten his
doctor's degree at the Harvard University, to join our staff as an
instructor at the Illinois Institute of Technology. By 1942 our
enrol | ment was such that we had to cut the staff and he was the
| ow- man-on-the-totem pole so he was dropped. He went to work for
the War Labor Board (W.B) in Washington in personnel. In the
Sumer of 19,42 he got in touch with ne and said he thought | could
do sone special nediation work for the Board. The Mediation Service
was swanped and the WB had their own special nediators and he
wondered if | couldn't take sonme cases. | agreed to do so. The
Institute where | was teaching encouraged us to do a certain anount
of outside work anyway (only two days a week) and a case was re-
ferred to ne.

| don't renmenber the nanme of the conpany but the parties
couldn't agree on a contract and it was assigned to nme to nedi ate.
I had neetings, first with the parties and then separately, back
and forth. The key issue was the union's demand for a differential
for workers enployed in the manufacture of explosive nechani sns.
They couldn't get together; finally I went out to the union head-
quarters and told themthey didn't understand what must happen now

that wage stabilization was in effect. | said, "I'mgoing to have
to turn in a report and nake a reconmendati on on the proper wage
for this settlenent. If it is in accord with the wage stablilization,

the W.B in Washington will adopt it and you'll be stuck with ny
recommendation. Either you neet with the conpany again, and work
out what you think would be a good solution or I'mgoing to send in
a report.

They had a private session, and | waited out in the |obby for
an hour or so. They cane out and said they'd neet with the conpany;
| arranged for themto neet on a Saturday norning and they worked
out an agreenent in the matter of a short tine.

| went back to ny office and wote a report for Washi ngton and
after that | was being called on nore and nore.

The next case | had was with the Steelworkers and Inland Steel
Conpany. | continued to nediate, but the parties asked me to
arbitrate the first case that Inland Steel arbitrated. | don't
recall exactly the details of that particular case but a few nonths



later | had an arbitration (and this was during the war too) that

| recall very well. It involved wage paynents to the femnale enpl oyees
in the plant (there were a lot of them 1n fact there was one crane
operator; female crane operator, who was supposed to be doing one of
the best jobs in the shop). The nmanager of the plant had called in

t he wonmen enpl oyees and said, "Now, you're tenporary enployees.

Wien this contract goes into effect, we're not going to nove you

into the regular rate,” and that was taken to arbitration. | decided
t he conpany was off-base. |If they worked the same as the nen, they
should be paid the same for doing the sane work. The fenal e enploy-
ees who had worked beyond the probationary period were entitled to
the sanme pay as the mal e enpl oyees.

WHAT WAS THE BEST PREPARATI ON YOQU HAD FOR THE WORLD OF ARBI TRATI ON?

During ny graduate studies at Harvard, | becane interested In
public law and adm nistration. M doctoral dissertation was entitled
"The President's Control of the Tariff." (Harvard University Press,
1936)

From 1930 to 1937, | taught at the College of the Gty of New
York. The courses | taught were in the field of Governnent regulation
of business and |abor, Including courses in Constitutional Law,

Adm ni strative Law, and later, after | transferred to the Illinois
Institute of Technol ogy, a course in Labor Law

NOW NANY PECPLE SAY THAT THEY WANT TO BECOVE ARBI TRATORS. VWHAT
WOULD YQU SUGEST TO THEM?

Well, of course, the primary objective is to obtain, acceptance
by both unions and managenent. Many of us ol'tinmers got into |abor
arbitration, of course, back during World War Il1. Since then, nmany

arbitrators have worked with permanent unpires and people like that.
That's anot her way.

| don't know, it seens that, unless you have sone affiliation
of that sort, it would be a probl em obtaining acceptance from both
sides. There are many people, both in Econom cs and Law who becone
arbitrators. Qher than working with someone who's al ready established
inthe field, nost of the unpireships offer opportunities. The
experienced arbitrators work with them and break them in and help
themto beconme acceptable. That seens to be one of the best ways.

| was discussing that problemat ny home with some other
arbitrators, back several years ago. M w fe comented that arbi-
trators have no regular fornmal course of education such as attorneys
and doctors of nedicine, and she said, "It seens to ne to be a calling.”
That was her comment.

VWHAT ABQUT THE | DEA O CERTI FI CATI ON?

_ | have not given that nuch thought and | don't think that that
is the proper nethod. You nean to certify, like an attorney or a
doctor or what not?



HAVE YQU ATTEMPTED TO MEDI ATE A DI SPUTE? W TH WHAT RESULTS?

first assignnent with the War Labor Board, In the Summer of
1942, was that of "Special Mediator." The first case assigned to ne
was one involving new contract terns. After a few neetings with the
parties, together and separately, | got themto reach an agreenent.
| also had a few other such cases during the war, but none after the
Chi cago Regional was set up during the Wnter of 1973- | have not
attenpted to nedi ate disputes since that tine.

YES. THERE ARE MANY PROPCSALS, BUT GENERALLY SPEAKI NG NO ONE

HAS ATTRACTED A GREAT DEAL OF ATTENTION. | GATHER YQU D HAVE SOVE
SCRT OF A FORVAL TRAI NING AND SOVEONE WOULD SAY,  "WELL, YQU PASSED
TH S EXAM AND YOU RE NOW AN ARBI TRATOR. "

Well, | don't know about that e—it may cone to be but | wouldn't
recommend it.

ARBlI TRATORS ARE FREQUENTLY FRUSTRATED BY DELAYS I N SCHEDULI NG HEARI NGS
AND GETTI NG TRANSCRI PTS AND BRI EFS.  VWHAT CAN THE ARBI TRATCR DO TO
REDUCE THESE DELAYS?

| haven't found that to be a great problem | find that usually
with transcripts, the parties will tell the reporters approxi nmately
when they expect to get the transcript. They' ve cone to suggest
that they file their briefs within thirty days after receipt of
transcript, filing two copies with the arbitrator for exchange.
That seens to me to be quite a comon practice.

| had one problemrecently. The parties agreed at the concl usion
of the hearing to file the briefs within a certain period of tine and

for exchange through ny office. And cane the tine, | received two
copies of the briefs fromthe conpany attorney but none fromthe
union representative. | wote hima letter and then wote two or

three tinmes and never received any reply. This was an FMCS case
with his tel ephone nunber on the letter, and I tried calling that

nunber. | never got an answer. Finally, after two nonths, at |east,
has passed | issued an award in the case without a brief from him

| had a feeling that nmaybe he didn't intend to file one. [I'd net

hi mon many other cases and | was quite puzzled about that. It nay

have been a m stake to issue ny opinion, but that's how | handled it.

WAS THE PROCESS OF SELECTI NG AN ARBI TRATOR THE SAME WHEN YOU BECAME
AN ARBI TRATOR AS IT IS TOGDAY? WAS IT IN THE LATE 1970 'S THAT AAA
HAD THE SYSTEM I T HAS NON- A LIST AND THE PARTI ES CHOOSE?

The answer to your first question is "no." The first arbitration
case that | heard was in Novenber, 1942. The case was referred to
nme fromthe War Labor Board In Washington. After the Regional WB
was started in Chicago in the Wnter of 1973, | served as a public
menber of that Board and arbitrated several cases in the Chicago area
during the war. | got on both the AAA and FMCS |ists about 1977.



WAS THE EXCHANCE VERY ROUGH AND AGGRESSI VE? WERE THE PARTIES A VIL
TO EACH OTHER? HOW DO PROCEEDI NGS TODAY COWPARE W TH THOSE PRO
CEEDI NGS THEN?

The answer to your first question is "yes." There was nuch nore
noi sy argument at arbitration hearings in the 1940's and later than
is generally the case today. However, on August 1, 1980, | heard a

case at the Bismark Hotel in Chicago at which the attorneys were on
their feet shouting at each other repeatedly throughout the day.
That is nost unusual for hearings today.

Most of the hearings today are quiet, orderly, and shorter than
they were thirty years ago.

VWHAT WERE THE | SSUES PECPLE WERE ARBI TRATI NG IN THE LATE 1940'S? DO
THEY D FFER MJUCH FROM TCDAY' S | SSUES?

To the best of ny recollection, the issues arbitrated in the
late 1970's were much the same as today. Discipline and discharge
cases seemto be the nost frequent. However, in sonme industries wage
rates and job assignnments continue to be preval ent.

WERE THERE ANY CONTROVERS|I ES THEN THAT ARE NO LONGER ARCUND CR | S
YOUR VI EW THAT WE ARE STILL DEALING WTH THE SAME | SSUES?

The controversies renmain much the sane.

VWE HEAR THAT HEARI NGS ARE BECOM NG QU TE FORVAL. WHAT CAN AN
ARBI TRATOR DO TO REDUCE THE FORVALI TY?

| haven't noticed that they' ve becone any nore formal than they
have been for quite sone tine. There is sone indication, | think
that sonme parties at tines overextend the cross-exam nation. They
question beyond what the direct exam nation was and they spend nore
tinme cross-examning than the direct examnation. They al so open
up areas that weren't even discussed, and that is a bit of a problem
Wiat was the question again?

HON CAN THE ARBI TRATOR REDUCE THE FORVALI Tl ES?

I haven't noticed that hearings are becom ng nore fornal.

IS THE ARBI TRATOR S ROLE IN AN AD HOC CASE DI FFERENT FROM H'S RCOLE
IN A PERVANENT UWPI RESHI P?

| would not say that it's greatly different. It seens to ne
that the unpireships nore and nore are giving away to panels of
arbitrators but the handling of the cases thenselves, | do not see
that there's a great deal of difference. That has not been ny
experience. | was an unpire for a tinme with the John Deer and

Conmpany and the UAWand also with one of the packing houses, WIson
Packi ng Conpany. D d that for a period but | can't say there's a
great deal of difference as far as handling the cases.
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YOUR FORVER COLLEAGUE, HAL DAVEY, PREDI CTED MANY YEARS AGO THAT
AD HOC ARBI TRATI ON WOULD GRADUALLY DI E AND THAT PERVANENT UWPI RE-
SH PS WOULD BECOVE MORE NUMERQOUS.

It's gone the other way.

RIGHT. SO THE PRED CTI ON THAT PERVANENT UWPI RESHI PS WOULD GROW
HASN T BEEN FULFI LLED AND CERTAI NLY WE HAVE AN ENORMOUS AMOUNT OF
AD HOC ARBI TRATION. HOWDO YQU ACCOUNT FCR TH S FAI LURE OF PRE-
DI CTI AND HOWN DO YOU ACCOUNT FOR THE PATTERN?

| don't know...l don't know. Really, | couldn't account for
it.

The parties have tended to go in nore for panels of arbitrators
rather than a single unpireship. Now, for instance, | amon the pane
of General Electric and IUE, all over the country. That is the
| argest union that they have contracts with and there's a list of 18
or 20 nanes in their contract. The sane is true for G eyhound Bus
Lines and the Transit Union; I'mon their panel. | was on one for
some tinme, it was recently termnated, for Federal Aviation Adm n-
istration and Professional Ar Traffic Controllers. They have
panel s, three panels; one in the Geat Lakes area and others in other
parts of the country. The total is about 21 arbitrators in all the
di fferent panels.

IN TH NKI NG ABOUT YOUR THEORY OF ARBI TRATI ON, DO YQU CONSI DER YOUR-
SELF A STRI CT CONSTRUCTI ONI ST?

Yes, to the extent that | ambound to apply the | anguage which
the parties have hammered out in their negotiations. By the end of
the war, in 1975, the parties were inserting into their agreenments
t he | anguage now commonly seen which states that the powers of the
arbitrator "shall include the authority to render a final and binding
decision . . . but excluding the right to anmend, nodify or alter the
terns of this Agreenent.”

LET ME ASK YOQUJ SOVE QUESTI ONS ABQUT THE NATI ONAL ACADEMY. WHEN
DD YQU FI RST BECOVE AN ACADEMY MEMBER?

| ama charter nenber of the Acadeny. The Acadeny was started
at a neeting held in Chicago in the Sumer of 19*7- As | recall,
there were approxinmately ~5 or 50 menbers present at that neeting.

HAVE YQU ATTEMPTED TO MEDI ATE A DI SPUTE PRESENTED TO YQU AS AN
ARBlI TRATOR? W TH WHAT RESULTS? WOULD YOU RECOMMVEND THAT ARBI TRATORS
TRY TO MEDI ATE DI SPUTES?

No. | have not attenpted to nediate the settlenent of pending
grievances. It seens to be the accepted practice is to hear the
parties' evidence and argunents and render an award |ater.
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However, | learned froma court reporter that David Cole, who
was the permanent unpire for Inland Steel Conpany and the Steel -
wor kers, for several years before he died, spent much tinme in getting
gri evances resol ved through nedi ation.

BEFORE THAT TIME D D YOU HAVE CONTACT W TH MANY ARBI TRATORS? W TH
VWHOM AND W TH WHAT RESULTS?

Yes. Most, if not all, of the charter nmenbers of the Acadeny
were involved in the resolution of |abor problens during the war
as War Labor Board personnel .

DO YOQU HAVE ANY REFLECTI ONS ABQUT YOUR FI RST MEETING IN THE ACADEMY?

The first annual neeting of the Acadeny was held at the Drake
Hotel in Chicago in January, 1973. Peter Kelliher was in charge
of local arrangenents. | served on one or two commttees, Including
the one that initiated the Code of Ethics. The sane people on that
comttee later cooperated with the American Arbitration Association
in initiating our joint code.

M/ first meeting with charter nmenber Charles P. Taft was at
that meeting.

AND HONVWOULD YOQU EVALUATE THE ACADEMY' S ACH EVEMENTS?

Well, | think it's nade a real contribution. | don't know how
to 'specify it in nore than that but certainly, both managenent and
uni ons have cone to respect the nmenbers of the Acadeny and give
thempriority. | think it's done quite a bit.

IN YOUR PRESI DENTI AL ADDRESS IN '57, YQU PLACED GREAT EMPHASI S ON
THE ANNUAL MEETI NG AS A ROUND TABLE FOR DI SCUSSION. |'S THE ANNUAL
MEETI NG WELL RUN TCDAY?

Well, it seens to nme it's very different fromwhat it was twenty
years ago. | suppose that's what you're tal king about.

HON IS IT D FFERENT?

Well, | don't know It seens that there's a great deal nore
of the nerrymaki ng and what not. The Acadeny is nuch larger, a
tremendous increase In the nunber of people Involved, even though
we' ve always had guests from both managenent and |abor. It seens
as though 1t's really enornous. | don't know if it's age creeping
upon me or what, but | get worn out before they' re over now and
usual ly leave after three days.

I N RECENT YEARS, THEY' VE BEEN HAVI NG SEPARATE SESSI ONS FOR ARBI TRATORS

Yes, that's been going on for quite sone tine.



-7-
QUTE SOVE TIME. SO THERE' S NO FORVAL CHANGE, I T S JUST THAT THEY
HAVE MORE GUESTS.

Sonme of the separate sessions focus on problens that we need
to discuss without the presence of outsiders; anong the nenbers
t hensel ves. That's nostly what the special sessions "for nenbers
only" is about. Wen we deal with |arge aspects of problens which

managenent and |abor would be interested in, that's when they are
present and involved in the discussions.

DO YQU FIND THE SESSIONS — THE COPIES OF THE PROCEEDI NGS WHEN
THEY' RE I N BOOK FORM — USEFUL? DO YQU EVER USE THE PROCEEDI NGS?

Well, | have not been reading themas thoroughly and as nuch

as | used to. | can say that | really don't know whether | am not
readi ng the proceedi ngs because |I'm swanped with other things or not.

DO YQU GET THE FEELI NG THAT THERE REALLY IS VERY LITTLE THAT IS NOW
BEI NG Dl SCUSSED AT THE ANNUAL MEETI NG?

You nean it gets repetitious?

YES.

Well, | wuldn't say that. There is considerable repetition
in going over the same subjects, but there's always somnething new
that mght be added. That's the way | feel.

IS THERE ANYTH NG THAT THE ACADEMY SHOULD BE DA NG NOW THAT | T
| SN T7?

| couldn't say if there is.

IS THERE ANYTH NG THAT THEY' RE DO NG THAT THEY SHOULD STCP DA NG?

Well, | wouldn't say that either

WHAT WAS YOUR MOST DI FFI CULT CASE TO DEC DE?
One which involved new contract ternms. The parties were at

odds on every article of the proposed agreenent and | had to wite
the | anguage of their new contract.

VHAT WAS YOUR MOST UNUSUAL CASE?

That is difficult to say. It was either a case involving new
contract terns that required nore than a week of hearings, or a
recent case of indecent exposure. | have had two such cases recently

and they were nost unusual .

VWHAT WAS YOUR BRI EFEST CASE (HEARI NG TI ME) ?

| cannot recall when or where | had ny briefest case, but |
have had a nunber that were only an hour or so.



VHAT WAS YOUR LONCGEST CASE (HEARI NG TI ME) ?

To ny best recollection, the |longest hearing time on a single

case occurred in lowa or Nebraska, ten or twelve years ago. It
i nvol ved a new contract between one of the largest publishing firns
and the Mailers Union. Initially three hearing days were schedul ed.

However, when we nmet, it was soon evident that the parties had

failed to narrow the unresol ved issues, and, in fact, they had failed
to agree on anything. They could not even agree on a statenent of
the preanble. The result was the scheduling of a total of 8 or 9
days for hearing, with two additional trips to Des Mines or Oraha.

It ended with me witing the new contract fromstart to finish.

WHAT TYPE OGP CASE DO YQU PREFER? WHY?

_ M/ preferences are for cases that are not too technical.

Di scharge and discipline cases are often nore interesting than such
things as wage rates, or even job classifications, pronotions, and
such.

ARE THERE ANY CASES THAT YQU TH NK THAT YQU MAY HAVE MADE A M STAKE?

VW are all human and as such we are prone to make m st akes
sonetinmes. Wiile there have been many cases where parties have
protested ny decisions, and at least four or five have been appeal ed
to Federal courts, | have not heard of any case in which a court has
set aside ny ruling.

WHAT TYPE OF CASE DO YOQU REMEMBER AS MOST DI FFI CULT?  WWHY?

Wiile difficult cases occur in many different areas, those
i nvol ving new contract terns can be generally nore difficult than
nost .

MANY ARBI TRATORS WONDER ABOUT THE | MPLEMENTATI ON OF THEI R AWARDS,
ESPECI ALLY IN AD HOC ARBI TRATION. DD YOQU? WERE YQU ABLE TO FIND
QUT ABQUT THEI R | MPACT?

There have been a few of ny cases where parties have raised

guestions. It has been ny practice to respond to such requests
of "clarification" only when such requests are jointly nmade by the
parties. | can recall only one case, which had been appealed to

the General Counsel of the NNL.R B. by the grievant's persona
attorney and not by his union or the law firmthat represented
the union in his case. That matter was soon resolved with only
a brief statement fromne to clarify one paragraph in ny opinion.

YQU | NDI CATED THAT YOU HAD SERVED AS A PERVMANENT UWPI RE FOR SQVE
RELATI ONSHI PS AND AS A PANEL MEMBER FCR OTHERS. COULD YQU TELL
ME ABQUT THESE RELATI ONSHI PS?

M/ first assignment as "permanent unpire" began with John
Deere Co. and UAW where | served from 1958 to 1961. | served
Wlson & Co. and UPWA from 1962 until 1969 in the same capacity.
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In recent years, so-called "pernmanent arbitrators" seemto
have been replaced by panels of arbitrators, where cases are rotated.
Currently, ny nanme is on two such panels: GCeneral El ectric Conpany
and |1 UE, and G eyhound Conpany and ATU

The final arrangement wth John Deer Co. and UAWwas a $1, 500
per year retainer, plus ny regular per diemrate. However, wth
Wlson & Co. and UPMWA, | was paid only ny regular per diemrate for
all time spent on their cases.

As to the nunber of each cases, to the best of ny recollection,
| had three or four cases per nonth with each of them In each
case, seven or eight plants were involved in cities throughout the
M dwest .

As for other unpireships, | did serve in that capacity with the
Franklin Association and the Typographical Union for a few years.
Al of their cases were heard in Chicago and involved printing and
publishing firns who were nmenbers of the Association.

As to the panels on which | have served, Ceneral El ectric
Conmpany and | UE have had panels listed in their agreenents for
several years. The current list has 18 nanes. | have been on their
list for about 12 years and have heard cases for them throughout the
country, from Massachusetts and Virginia on the East Coast to Kent,
Washi ngt on, and Los Angel es on the Wst Coast.

| have served on the panel of Geyhound Lines and ATU for
approxi mately a decade or nore, hearing cases in such places as
Boston, New York, Washington, D.C., Atlanta, Birm ngham New Ol eans,
San Franci sco, Reno, Nevada, Phoenix, Geenville, South Carolina
and Charleston, Wst Virginia. M nost recent case with them was
in Chicago on August 1, 1980.



