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G adys G uenberg:

W are aittending the 42nd Annual Meeting of the National Acadeny
of Arbitrators at the Chicago Hlton and Towers in Chicago,
IIlinois. It's June 1, 1989. M nane is d adys G uenberg and
aminterview ng past President McDernott, Care B. MDernott,

al so known as M ckey, who was the president during the year 1979
to 1980. This project is sponsored by the Acadeny Hi story
Committee in order to preserve the account of activities and the

background of Acadeny presidents.

First, we're interested in your personal background. Do you want

to tell us where you were born, -raised, educated, that kind of

t hi ng?

Clare (Mckey) MDernott:
| was born in Pittsburgh, Pennsylvania. |In 1923.

Rai sed there and in a suburb by a maternal grandnother
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and two mai den aunts, when | was five years old. Cane
up through catholic grade school and public high
school, in the suburb of M. Lebanon. Quickly, | guess

| should get to sonething beyond high school.

Well, the story of your famly background, | would think in terns

of, do you have any experience with unions in your famly

background at all?

VWhere did

Not at the age I'mstill at, no. Before college? No.
A certain feeling in the '30's, when | began to be
slightly socially and politically mature, at the tine
was out of joint and that sonme such thing as the Wagner
Act and the National Labor Relations Act should have
cone about, from seeing nmen comng to our back door

pl eadi ng for work. | hear people tal king now about how
they don't want to work, well | have never run across
such a person. Maybe they exist but | haven't seen
them  These nmen were einbarrassed and sone woul d not
take the food, if there wasn't sone little thing they
can do, and your grass can be cut only so often. That

was it.

you go to college?

Went to a year at Notre Dane, before | went into the
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service, in 1942, Really, before | got out of high
school they had a special programand | wal ked ny way
t hrough and got a year of schooling, of college, in

before I went into the arny in Decenber of 1942.

Were you enlisted?

| was enlisted. | was drafted and enlisted in that I
was born a gentleman, it didn't take an act of Congress
to get ne to be one, to be made one. Spent forty
months in the service and came out and finished college

at Duquesne University in Pittsburgh.

I n what service were you?

| was in an infantry division in conbat in Europe. Not
much, just enough to know I'd been ????. And so

little, that when the war was over they gave us a
thirty day furlough and sent us to the Philippines, to
the Pacific, and we were supposed to be an assault wave
on Hanchu. And the bonb dropped when we were on the
boat and | naively thoﬁght they'd turn the boat around
and we'd all cone home. Eut it didn't work that way.
Stayed in the Philippines for six nonths and got out in

March of '46. Finished college at Duquesne in 1949.
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did you ngjor in?

Phi | osophy, M nor in Psychol ogy, thinking that, that

woul d teach ne how to |live and maybe how to discern

what people were doing and thinking. | don't know
whet her that's been successful. Then, was ny first
official contact with union activity. | went to work
inthemll, inthe steel mlls, for a brick

contractor. Put up blast furnaces and stoves, so when

| hear a contracting out case now, I'ma little bit
ashamed because that was ny first time inamll, as an
enpl oyee of an outside contractor. But they didn't

care then, everybody was working full out. W would
wor k seven twelves for, | worked for himfor about a

year before | went to |aw school and you worked until

your hands just wouldn't work right anynore. | think
t hat hel ped. I was ydung and heal thy and knew t hat
this would not be ny life's work. | hoped it woul dn't

be ny lifefe work. So I could keep that, we treated it
al rost as an athletic endeavor. They were ny age and
we tried to out performeach other. And it was fun but

very tiring. |In that activity, | was a nenber of |
' of

local, | thinks it's 407 International Laborers and Ho\
Carriers Union. That conpany, a conmpany owned by the
father of a friend of m ne, they had no trouble joining

the union. Then | went to | aw school at Pitt from'49
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to ' 52. Not sure what this says here but it said
sonet hi ng ???? honors was. I was on the |aw revi ew and
that was very good experience. CGot out of |aw school
in spring of 1952 and went for two years as |aw clerk
to a judge on the United States Court of Appeals for
the third circuit in Philadel phia. That was a
conpetitive thing and I was proud of that. It wasn't
just a matter of the prof, although I"'msure the
recommendation was there, but it was conpetitive. |
had to take a record theit the court had deci ded but |
hadn't sen the opinion" in and wite one. There were, |
don't know, ten or twelve other people wanting it.
Fi nished that in 1954 and I'm going to say sone things
that are kind of enbarrassing to nme here, | thought
this was a little bit of a prestigious activity and it
was great fun. Marvelous court. The atnosphere and

aura was the sane as the Suprene Court without all the

newspaper attention and publicity to it. | thought,
well, when ny tinme with the court ends, the law firns
will fall all over thenselves. Ddn't work that way.

The greeted ny entre' with a great yawmn. M judge
woul d not recommend ne-. He said that's inproper, for
every other judge on the* court, perfectly ethical,
honorable men were doing it right and left and their
people were getting everything. He would not. Well,

I"'m gl ad he did not becaiuse | m ght have been
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practicing law and |I'm happier at what |'mdoing. Just
about the tinme, when | began to get panicky, Pitt Law
School canme and said do | want to teach. | always

| oved that kind of activity and | did it.

What year was that?

That was in 1954.

And what did you teach there?

| taught procedure and they thought that was a terrible
thing to have and no one on the faculty would do it and
| loved it. | always said, with sonme exceptions, the
only difference between a | ayman, a busi nessman anyhow,
and a |awyer is that the lawer knows how to use the
courts to make effective these rights. A business man
probably knows nore substantive law but a... for
instance, if you're a junk dealer, 1| think you get
pretty quickly to know the |aw of junk dealing and the
| awyer doesn't. But, you tell the |awer your problem
and he can use the proper procedure, so | thought that
was fun. And it was. Taught state procedure and
federal procedure. Admralty, that was another uni que,
that was nore fun than cinything. | knew nothing about

it and well, | knew sonething about it because federa
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courts have a lot of admiralty cases. |'mprobably

telling you nore here than you need.

that's fine. How long did you teach?

| taught until 1960, full tine.

what's the next thing you did after that?

Well, in 1957, here I'menbarrassed again, | don't
remenber the exact date of the steel worker trilogy..

Do you?

Was it '60? | thought it came before that,.

The case started in

Gk the decision, that's what I'mthinking of, 1957.
Being from Pittsburgh, and a lot of steel work there
the Board of Arbitration for US Steel and the stee
wor kers began to be just swanped with work. And t hose
parties were of the view that a |egal education was...
well, they took it even farther, not only hel pful, but

to them essentially they insisted, that anybody
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wor ki ng under Syl Garrett be legally trained. W had
each now, too many, very good, excellent, outstanding
arbitrators who don't have |aw degrees but | wasn't
going to suggest that to them if they were persuaded
to the contrary. So, | went wtf-. Syl Garrett, as his

assistant, part tinme, as one of several.

How did you make the contact w th hin®

Her b Shannon was teaching at Pitt at the sanme time and

Herb had worked for Syl. He brought ne to a neeting

and | wound up, you know, 1'd get a batch of cases in
April and anot her batch in August, but | was still at
the | aw school. The volune of mny courses began to

decline and of the arbitration cases to increase and

that lasted for three years as a part timer arbitrator.

In 1960, | went with Syl full tinme. Then, sonetime
after that becanme an associate, | forget what they call
that, | was the first assistant of many assistants, |
guess.

So woul d you consider Syl Garrett your nentor?

Oh, nmentor, everything. Just a, | think it was the
best apprenticeship in the universe. You m ght think

t hat about Father Brown, others would think that about
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ot her people and | guess that's quite natural and you
should. But, the interesting thing about that
rel ati onship, dadys, was that Syl never gave ne the
i npression that you were working for him It was
always with him He treated you with total respect and
it wasn't a gopher status that you held. \hatever the
problem you'd cone to himfor a synpathetic ear
"It's in good hands. CGo decide it." And shortly I
caught on that he wasn't going to decide it for me.
Now, if | had a draft and had it decided to ny
satisfaction, he had to approve it, so. He would very

rarely just turn it around. [I'mnot sure he ever did

t hat .

How di d your caseload increase then?

You see, G adys, it didn't. Boom 1960.

Junmped right in.

Yes. | was doing nothing but that and nothing but US

Steel cases for several years, there. But, it becane,

whatever, | don't know, ten or twelve cases a nonth,
for good. So, | saw sone of the questions about
i ncreasing or decreasing, it never did. It just

imedi ately went to nore than | could handle and I'm
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not famous as the fastest gun in the East or West. And

it's been that way since | started to do this.

Syl's office supplied your secretcirial help, or, what did you do

about that?

He had to

The Board of Arbitration had a separate quarters of its
own and for a while it was Syl and nyself. And then it
becane Syl and Dave Altruck and Peter Flore. And then,
shortly after that, one or nore of themleft and Al
Dybeck cane in. | forget what year, '65, | think.

Then, in '68, Ed McDaniel cane. So, at one tinme, there
were four of us. Never nore than four, while I was

there. In the early time, ny early tinme, it was Syl

and nysel f.
approve your deci sions.
He did, under the contract ??7??, but his approval was,

and | want to get into this when we cone to Acadeny

adm ssi on, because there was a certain feeling that

it... | was a one industry person, totally. Well, |
had a few cases but not enough to tal k about. But
people didn't understand, | would defend the view, that

the steel industry, has demanded and gotten the best

quality of arbitration, of any industry | know.
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Airline, whatever else you can think of. They sinply,
t hey prepared excellently, they had a decent system
It wasn't too legalistic, by any neans, but it was

t horough. You got prehearing briefs, then. Well, |
think they still do, at the Board, but the prehearing
briefs then, were four, five, six pages. Nowthey're
half a page and it says little else than "W ought to
win." Everybody accepts it pro forma, as a brief, but

it really doesn't brief anything.

Kind of a statenent of the issue.

Wel |, sonetinmes not even that. But in those days, they
were really... and depending, on the personality of the
i ndi vi dual who put the case in, there were some conpany
peopl e who were so thorough, and sone union, you could
absolutely rely on their statement of what their

evi dence woul d show. Now, sonetines it would get
weakened, by sonething in testinony. But they did an

excellent job in the care and preparation and argunent
of the cases.

What was your week |ike, in that situation?

A week at home, would be just living in the suburb,

seven mles south of, the same one I've lived in all ny
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life. Comng to work, working on a case, the way
everybody does it, excepting, maybe, five or six trave
days a nonth. And that took you fromWrcester, Mss
to Boston, Phil adel phia, Ceveland, all Pittsburgh
areas but this suite of offices had a maj or hearing
room w th caucus roons off each side for the parties.
So, if the case cane froma plant around here, they
cane there. Ceveland, you' d go, sonetines they'd
come. Birm ngham Chicago, a lot of work in Chicago,
Wakeegan, Dul uth, M nnesota, Salt Lake Cty, ??7?7?,
Provo Ut ah, San Francisco and Los Angel es. And when
there were four of us at the Board, we always conpeted
for that San Francisco, Los Angel es sweep because you'd
throw in sone cases at Provo, Uah, as well. It always
fixes out. \Whatever order you did these in, you' d have
to stay over the weekend because there was too many
days. You were in San Francisco for the weekend. And
nobody was angry about that. | mean the parties said
"W understand, if we did it w'd do it that way too."
You'd go, in the early years, the Board had an
adm nistrative officer who had worked with Syl on the
War Labor Board, in Philadel phia, as adm nistrative
officer. She schedul ed, docketed, kept all the
records. She had a secretary of her own but she was
al so the stenotype operator and would come on these

trips with you. So, she'd cone to Chicago, the ???? or
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t he Bl ackstone is where we'd stay, or California. And
only later, did they begin having, retaining a |oca

court reporter. And every case had a transcript then.

This lasted until | left the board in 1974. That was
every case. Onh, | shouldn't say every, nmaybe they
began, | guess it was just about then they began to

consider the costs of the transcripts and in sonme cases

you had to scribble.

How many hearings did you have?  About five hearings a nonth,

then, is that what you're saying?

Wel |, you have about five or six hearing days but those
people were tires, dadys. They had none of this case
A today and case B tonmorrow. They would either cone to
the board or you'd go to themin a hotel and they'd
have six or eight cases prepared and they'd just
trot'emby. You might hear, there were days in

Phi | adel phia, out at Ferris Wrks, where |I'd hear five
cases. They didn't fool around. One case over, ship

that crew out and bring a new crew in.

Rarely, did a case go nore than one day, any individual case.

You're right. It was infrequent but there were sone

that would four, five, ten, mmjor incentive cases.
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i ssues,, that kind of thing.

Ri ght, sure.

say, that there were many of them or a mgjority of

di scharge cases or discipline cases?

No. | wouldn't say a majority. Discipline was a
sizeable mnority. No, not then. They picked up in

| ater years. They ran the whole ganut of the table of
contents of a typical agreenent. Before |I |eave this,
one thing, the, particularly the Birninghan1peop|é,
they loved to get Pittsburgh trips, so we didn't go
down there, as often as they all canme up to Pittsburgh.
They wanted to cone up, so they did. And they'd live
it up for three or four days. They were fun people
and, so, | began follow ng behind themand it's just
about been that way ever since. The parties have been
quite charitable about that, with me, |ucky. \Where are

we?

...as to your nénbership in the National Acadeny, | assune then

that you were reconmended by Syl Garrett to join the Acadeny?

Yes. | started arbitrating in '57 and | was adm tted

in "61, with ninety some percent of the cases, in US
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Steel. Alnost all of themin the steel industry. And
t here had been fusses about this. And I'msure that
Syl had something to do with easing the fuss. Harry
Platt was not happy with it and said so. And yet, he
and Syl were the closest friends, absolutely. They

shared, [|'Il bet, for the next twenty annual neetings

[PS

they were share space, if these wives didn't come, and
sonmeti mes when they did. They'd get a suite and they'd
half it. Harry thought that wasn't right but sonehow
he got pacified, | don't know. | wasn't in on the

consideration but | was admtted in 1961.

And with reference to your casel oad, about how many cases a year,

in terns of our requirenents now, how did they conpare?

| tried to say how they were tough cases and they were,
in ny judgnment, equal to any nunber of cases outside.

| mean, it wasn't like railroad cases or coal cases,
they were by God cases that stood on their own and got
that kind of treatnment. It's true, Syl had to approve
it because the contract said so, but he'd read it and,
after it was there for a time, he would approve it.
That was it. | was the,, the outside people always

t hought, "Well, your stuff is approved by Garrett."

And it was, at least formally. But it was, at best, a

pro forma approval and I'mnot sure what the nunbers
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woul d have been. I would say sixty or seventy right

away. And pretty soon, sone years got higher, and I'd

fall farther behind and 1'd do a burst of stuff. " d
pl ead off a fewturns. | would plead, when ny turn
woul d come for another batch of cases, "Let nme skip

this one.” W all did it sonetines and you'd try to

catch up

After you joined the Acadeny, what kinds of conmttee assignnents

did you start having? Do you renenber?

Yeah, | think so. | was on sone kind of Guest Policy
Comm ttee and none of which were particularly active in
those days. As | look back on it, | think it was the
personality of the chairman. And you know, the guests,
they just existed then. Inthe "70's, when | was on
the Menbership Commttee, that was the first really

hard working, and it is. | should know.

Were you chair of the Menmbership Committee.

No, | was not. Lou GII, JimHIl, Rolf Valtin were on
it, | think one of themwas and | don't recall now who
t hat was. | don't think, even then, the consideration

was as detailed as it is now But there was a |lot of

wor k.
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How do you think the attitude in terns of acceptance of nenbers

has changed, since the tinme you were on the Menbership Conmttee?

| think it's probably tougher now, than it was then
That's rather a visceral reaction. I"'mnot sure | can

justify it intellectually but | think it is.

Do you feel that there's any justification in some of the
beliefs, that some people have, that all you had to do is be a
friend of sonmebody who was an influential mnenber of the Acadeny,

to get in, wthout having very nmuch of a casel oad?

I'd say no to that but the friend hel ped with me. I

had a horrendous caseload but if they wanted to say

"Cne industry is not enough.” | was in trouble. And
Syl, probably, got ne over that hurdle. | wasn't
pushing it that much. | wasn't, ny love affair with
t he Acadeny hadn't begun yet. | was rel axed about
this. So who cares whether |'ma nenber or not. It
didn't have any effect on ny casel oad. I could be
quite, | could rise above it. | wasn't trying to get

work. My trouble was | had too much.

Did you really want to join the Academny?

Well, | wanted to because everybody seened to think I
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should. | didn't know enough about it. | had gone, |
think, sixty nmeetings in Santa Monica, California. |
think sixty one was in Chicago, when | was admtted. |

don't renenber having any intense desire to be a

menber, before, | guess, £yl gave a paper in '60 at
Santa Mbnica. | did not go to that neeting. | cane to
Chicago. | don't think I was a nmenber then. | think I
got admtted later. | forget how that occurred.

conmi ttee assignments then, what other commttees were

Well, | got to be close, very close friends with Dave
MIler, who was secretary, even before he becane
secretary, and then he began to desire to get out from
under being secretary and | didn't have enough
intelligence to see that | was being set up, in that
regard. It wasn't, not for a mnute, that | thought
they had such great respect for ny admi nistrative
skills, because they' re nonexistent. | worked at an
institution that had space and the rent was paid and
equi prent and all kinds of secretarial help. By then
there were three or four secretarial type people there
who did all this work. Dave MIler gave the pitch to
Syl and Syl and | went to the parties and they said "Ch
my God. The man's behind now. Wy should we agree to
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this?" But they did. So | becane secretary in '65.

And what was done about the transfer of the records, then?

Dave and | were very closet personal friends and | woul d
drive, ny wife and I would drive, to Detroit, and | oad
up the car. W'd stay with them for a weekend or

sonmet hing and drive back with sone stuff. And he'd
cone down and load his car. And the cars |ooked |ike
boot | eggers, they rode with the rear end | ow because

they were filled with papers and, you know, very few

things are heavier than a whole |ot of paper. It was
rather... and I'mnot sure | got everything yet. |
think I did. Well, see, | only took one termand then

Al becane secretary, so that | didn't transfer any..

Everything stayed in the sane office.

Exactly. l"'mglad | was. That was val uabl e
experience. You certainly |earn about the Acadeny.

You learn a lot of things, sone of which I'Il talk
about later. This recent thing that | was in with, on
the new nenbers and the interns, | think that is so

val uabl e a change in our attitude because these people
know nore about the Acadeny after one day than a |ot of

our menbers do, right now, who haven't been through
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that. Every conmttee is explained in detail, | didn't
know what half of those things were. The Acadeny is

much nore forthcom ng about treating the new nmenber as

worthwhile. It was "Ck kid, you got in, now sink or
swm" | can renenber peering between potted ferns

| ooki ng at Ral ph Seward, M. Seward. | never woul d
think of himas Ralph. | think it's done nmuch better
now.

Did you have other official positions in the organization, that

is, like the Board of Governors, vice president?
Oh, | had, that's right, | had, | really don't know
why, | had gone through several of those before, |

guess |'d gone through the track before becom ng

secretary.

That's before you becane secretary?
Yes. There's probably not enough years for that to be
true, | know!l held a, | was on a board before that. |

don't renenber about vice president, that probably cane

| ater.

After you joined, you attended just about every annual neeting?
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| mssed the first Puerto Rico neeting in, whatever
that was, that was in the early '70's or late '60's. |
m ssed the Seattle neeting, not |ong ago, because | had
just had a bypass operation and was just beginning to

get feeling well. | think. I came to every one but two,

si nce then.

Do you think that's inportant in ternms of the way you feel about

t he Acadeny?

Oh, of course. | get quite inpatient with those who
conpl ai n about the dictatorial, autocratic power
structure clique and all such things because if you
really try, | think, it's not hard to break into the
thing. Now, you' ve got to start |ow and sl ow but the
work is done, | guess this is true of any organization,
| have bel onged to Bar Associ ations and Anmerican

Associ ation AP, and the work is done by about a forth
of the, or nmaybe a fifth of the nmenbers. What do we
have here? Considerably fewer than half of our menbers
are in attendance at this neeting. | don't have nuch
synpathy for those who cone to one out of every so
often and conpl ain about the way things are done.

Well, | do also because they're fun. Now, | have been
here in this neeting for the past week, in a southern

suburb of Chicago, so I'mcomng up on two weeks away
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fromhome. I|I'mready to |eave now. But that's unusual
The crowds are beginning to get on ne a little bit. As
senility approaches, | get less patient with those big

nmobs and noi se.

But then, you don't think the menbership in the Acadeny affected

your caseload, in any way?

| don't think it did because it had al ready gone hi gher

than | could stand.

And you were through with |aw school and you weren't teaching

anynore, after you..

| stopped teaching in 1960. The reason | say about the
caseload is that it was still Board of Arbitration
caseload. And | stayed with this until 1974. That maé
too long. | should not have stayed that long. It was
such an attractive arrangenent. Wat we do is private
and lonely. If you're traveling, you're by yourself.
My wife rarely cones with me, every once in a while. |1
don't go to that nmany jazzy places. A week in Booner,
West Virginia goes a long way, she mi ght once and never
go back. So, it's lonely. Wth the board, you didn't
have that |oneliness, at |east when you were at hone.

There were three people to talk to, alnost everyday.
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So, it was a highly attractive atnosphere in which to
| earn howto do this. And, | don't know anybody who's
better, well, Syl's a believer and "There's the case.
Go hear it and decide it. Watever difficulty it is, |
think you're capable of doing it." And pretty soon,
you begin to believe that yourself. But, that attitude
that | nentioned before, it wasn't, you never thought
you were an enpl oyee or inferior, never. And he knows
an awmful |ot about |abor relations. There's a
personality way about him | heard sonebody who said

that his enthusiasn1fo} hi mwas well under control but

he said "I'Il grant himthis, he tell's you to go to
hell and you look forward to the trip." That's the
first time | had heard that commobn sayi ng. | had been

in nmeetings with himin which | thought "This is going
down the drain. I'"'mgoing to run for the door." And

he'll sit there smling and people are saying

atroci ous, biological things to him And pretty soon

it all dissipates and he gets what he wants. |It's

i ncredi bl e. | don't know how he does it.

In your situation, did you have ‘any kind of nediation activity,

at all? As a...

No, except, as, | suppose we all do it, when you hear a

set of facts that you know very well, the parties are
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m ssing the boat. They're, not talking about the sane
thing and if it were forced on their attention, there
m ght be a settlenment in the offing and you'd suggest
it and they'd do it. Not often. | would say two or
three cases out of a hundred because they were

reasonably well preparéd.

Cetting back to the Acadeny, as far as your election to the

presi dent elect office...

Well, before we get to that, | want to... If | may?

Yes, by all neans.

| then began hearing outside cases. | guess in the md

"60's. Not many, but sone. And that hel ped.

You nean, while you were on that board?
Yes, | was still an enployee of that board.
Did you have to get their permssion to do that?
| did. | did. Right. They gave it but | think they

woul d have been happier if | were totally caught up and

that never was the case.. | never heard very many. Ten
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or twelve a year

Did you get on any other permanent panels after that?

Not while | was still with the board, no. | have,

al though I'mnot sure it's a permanent panel, the d ass
Bottle Blowers had a rotating list of people and | was
on that while | was still at the board. But nothing,
in the sense of sole , permanent, no. Ok, |

interrupted you when you were..

No, that's fine. So now getting*..

| was regional chairnman

Were you the first regional chairman in your region?

No, no.

So, the region had been set up long before that?

It didn't have many people in it though. | think we

have twenty sonething or pushing thirty sonethi ng now.

Well, it's alittle bit expanding, geographically now.

It runs all the way fromHarrisburg and we get one or

two or three fromWest Virginia, which wasn't the case
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then. But it was, | nust say, | was not a particularly
active regional chair because nobody el se before ne had
been. And to this day, it's difficult, unless a good
deal of planning is done, which the regional person has
to do hinself. W're getting nore substantive subjects
to be discussed and formal prograns now, which we
didn't have then. To the extent, there was a, would

be, regional neeting would be dinner and booze.

social type of neeting.

Ri ght, at which everybody would want to tal k about
not hi ng but fees and how you charge and how you coll ect
and all that stuff. VWiich | thought, was quite
unscenely, but in those days, | had the luxury of a

per manent check comng in, permanent salary.

Do you want to take a little break here.

Yeah, | ets.

The National Labor Policy? | don't know | think it's
much the sanme. The attitude toward the place of unions
in Arerican society sure has changed. Wth our

fearl ess | eader of, unhappy nenory.
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The 1982

Yes, exactly.

Particularly, with reference to the steel industry, since you

have a |lot of experience in that, do you want to tal k about that?

Yeah, | do. But | didn't want to put that on Nati onal
Labor Policy, that's economc issues. It changed very
radi cal ly.

How did it affect arbitration?

Fewer cases, | think. Cearly, different kinds of
cases. \Wien it first began to hit, in ny persona
experience, that's all | can speak of, | guess

conpani es caught on before the enployees did that jobs
are going to be scarcer than they were. And there were
sone enpl oyees still engaging in the kinds of conduct

that m ght jeopardize their enploynent, thinking "Wo

cares. |I'll go next door and get another job."
They're still doing rather reckless things in discharge
cases, on ny dockets at | east, increased i mensely.

Conpanies sinply weren't patting up with it. The
peopl e hadn't yet caught on that "If | |ose this one,

t he chances of getting another are not going to be so
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easy now." \When that second piece of recognition cane,
al nrost no discharge cases in ny docket because the
peopl e knew and they kept their nose clean. So, |
think it had that effect. Discharge cases and
di scipline cases dropped off. They had gone like this
and then they cane down. Kinds of cases? Managenents
becane an awful lot nmore cost conscious and were
cutting crews and reducing the force and contracting
out work. So, that crew reduction problemand
contracting out increased. An exanple of the
i nportance of that is shown by the 1986 steel industry
wage settlenents or contract settleneqts, in which US
Steel took a six nonth strike, to try to avoid having

it. But they took contracting out |anguage, which is

very nmuch tougher than it used to be. | thought that
was unusual, in a time just shortly after and for sone
conpanies still a matter, of the higher economc

conditions. The unionm was able to get extrenely
restricted contracting out |anguage. In the old days
under the, they had... until '63, the steel agreenent
sai d not hi ng about contracting out and you had to use
the argunents about the recognition clause and all that
stuff, everything was inplied. Well, in '"63 they got
an experinental agreenent which tal ked about the

matter. And said the parties recognize it as a problem

in their relationships and conmt thenselves to this or
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that. In both before '63 and after, there's a strong
past practice clause in the basic steel agreenents.
Local working conditions is what it was called and the
union would rely on that a lot. But the way that had
been construed was, if the event took place a hundred
times and it went fifty fifty, there's no practice of
contracting out or not. You got nanagenent who can do
about what it wants, because it did. And you didn't
????. The union, to prevail in that kind of case had
to show a pretty darn routine situation of no
contracting out. And if there were sone different
arbitrators, and | had sonme too, |'msure, the nunber
of fugitive errant exceptions m ght destroy the
practice. So the union would |ose those cases. Wth
t he | anguage that cane '86, the conpany woul d | ose
t hose cases because now the conpany has to prove, wth
sone exceptions, that it was the practice to contract
out and that even if they had that, that it was the
nore reasonable course in this set of facts. So they
have to prove two things. And it's not "or" it's both.
| nean, they don't have to prove they practice, or nore
reasonabl e, they have to prove that the practice was to
contract it out and that's it's nore reasonable. So,
they | ose those cases now, where there's a few errant
fugitive incidenées. So, they got turned around. That

| think was very significant.
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How do you think that cane about that nmanagenent agreed to that

ki nd of provision?

Well, the other conpanies ???? was one of the first.
l"'mnot sure. US Steel said, | had talked to any
nunber of them say "If it had been left to ne they'd

still be out." before they'd take that | anguage, but

it wasn't, they took..

So, it was in settlenent of the strike.

Yeah, well for them Nobody el se had that, everybody
el se caved in. US Steel said no and took a strike.
Everybody captured a lot of their custoners and they
just decided they're bleeding all over the floor, |
suppose. Although, they had by then gone into

considerable oil and energy business and not | ust

st eel

Did they have pretty nmuch the sane contracts even though..

Just about, just about. Sone of them it's identical.
Some of the arbitration stuff, whether it can be cited
as a precedent or not, sone say yes sone say no. Each
party, at one tine or another, wants to do it. They

m ght squawk in this case, but tonorrow they' Il be
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doing the same, as you know. |In sone it's expedited,
too. That was the conpany's, and it's sensible. They
used to, the conpany woul d have the work done by
contractor and pay ten ml-lion dollars and two years
|ater come to arbitration and the arbitrator would say
"You shouldn't have done that." Now, they have to pay
t he people who woul d have done the work. Now, you're
supposed to go to arbitration and have it finished
before the work is done, at all. So at least, it is
that, to that extent, nore efficient. |In sone
contracts you got two days to decide the case, it can
be a lot of conplication, in others it's five days. In
none, is it so long that you get any kind of l|eisurely
study of the record. You got to be thinking all the
way through, "Well, probably I'mgoing to sustain or
deny this thing." You dor..'t have any, and | send them
a telegramnow, followit up with a longer opinion, if
they want me to. Maybe one or two sentence, it's not
an analysis, |'ve done the analysis and witten it up.

| just don't publish it.

In addition to caseload, to general caseload, is there any other
effect that it has had on arbitration, change in arbitration?

What about the. ..

VWhat, what's "it" has had?
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The change in economc conditions and that sort of thing. Has
had any effect on the, or | should say, a change in the
environnent generally? Has there been any effect on the

procedure of arbitration itself, that you' ve seen a change

occurring there?

Not in ny work, G adys. No, | don't think so.

It pretty nmuch remai ned the sane there.

Yeah, yeah.

You don't feel it's getting nore legalistic or anything I|ike

that, than it was before?

No. Well, it mght be with sone parties but they are

not ones... Onh, sone df the ad hoc people, | hear a few

ad hoc cases a year, yeah. They are, that's a jungle
out there. The permanent work is so | uxurious,

rel axed, well, 1 shouldn't say rel axed because it's

difficult. But those people, that |'ve been fortunate

enough to work with, in any kind of pernmnent
relationship, strike nme and al ways have, as being
sincerely interested in seeing this as a problemin
their continuing to be a productive enterprise, and

want to solve it. Wereas, nmany of the ad hoc people
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get with, It's just a training ground for nean | awers.
And |'m seri ous. | amanti-lawer in arbitration now.
Good ones, who know, they're a pleasure to listen to.
You can just relax. They don't make the case any
easier to decide because they do it well. But they're
not that scream ng and shouting and noti ons and
objections and well... 1'Il state an exanple. Ad hoc
case in Pennsylvania in which two people were, had been
di scharged for theft, attenpted theft, because they had
a stake out and the stake out people noved too soon.
Not hi ng got stolen. They went ahead and they, there
was a problemof identifying brass ingots, that were
suspi ciously near a fence, that didn't get taken but
t hey were saying, and they thought they could prove
that these two guys were outside the fence in a dark
unlighted car and all that. Well, they had to identify
these ingots. | don't know for what reason that was
i nportant now, and they had a woman enpl oyee, who'd
been there for thirty five years, and she kept these
records. There was an outside counsel, that the
conmpany got to represent it. He took her over one of

t he roughest cross exam nations |'ve known in a |ong

time. And yet, | couldn't say, | couldn't stop him
It was legitinmate cross exam nation. It doesn't always
have to be kid gl oves. Well, the conpany's case kind

of fell apart for other reasons and | sustained the
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grievance, but that's not the basis of this story. You
know, when a hearing ends, and | think this took two
days, |I'mfolding up papers and do | have conpany
exhibits one two and three in order and the union
exhibits and all that stuff, and the parties were
generally out of the roombefore | am so | was at a
notel, but this woman and her friend, another woman
enpl oyee, were going, it took thema while to gather up
their wwts too and get out. I''mwal ki ng out the door
behind themand | don't think the wi tness woman knew |
was still there and she said "Well, if that S.OB. and
that conpany thinks 1'd |ie about this case, just wait
and see what they're going to get now" And | thought
it was pretty clear she was sayi ng she was devast ate” by
that. She was terribly upset, having worked for them
for thirty five years,_this guy had nmade her out to be
aliar. He didn't care. He'd never see her again,
never cared about themat all. | f they'd had sonebody
there who knew the relationship, | don't think they
woul d have conducted that kind of cross exam nation.
He was, well, | put it to you to be that kind of thing.
| think that was a bad m stake, which wouldn't be made
by people who are in the bin, that | first described,
who are really trying to solve their problenms. And
don't mean that they're giving the shop away, by any

means, but they're doing it with a kind of decency that
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is entirely different fromwhat | often see in ad hoc
t hi ngs, where there's a hcimmer and tongs. Don't
understand, they don't understand that they have to go
back tonorrow and make sneirks or whatever the hell it
is they make. | think it's a m stake for themto get
that way. So, it has, the economics | don't think has
hurt, or has changed the procedural attitude that nost
of my people go about with, no. Sonme ad hoc'ers, |

guess yes.

|s there anything el se that you would like to add, about the
Acadeny or any anecdotal stuff that you think people ought to

know about ?

| don't think so. It wouldn't be anything other than
anecdotal. | just want to say, that of the

prof essi onal associations | have belonged to, | have a
genui ne love affair with this Acadeny, that | have

never felt with any bar association or AAUP outfits.

I'"'mnot sure | can explain it nyself.

Do you think the caliber of the heM/peopIe comng in is as good

as the old tiners?

| have to be careful here. | think the caliber, as a

matt er of professional conpetence, is probably as good..
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| am concerned about the tendency to be used car
sal esnen. | think that, probably has increased a little
and that's purely personal, prejudice. | don't report
to have done any scientific study of the matter or
anything like that. I}'s just a feeling | have, that
we are getting nore people, who are in this to make big
bucks. And, | think, that inevitably will hurt the way

they perform

nk that m ght have an influence on the way in which

upon the code, generally?

Yes. | think it does. | think they' re nuch too
willing to grasp and... M ckey McDernot's arbitrator
pencil, you know. | heard about sone guy who has
pencils that he has named. | don't know that he was a
new menber . I think that California situation m ght
have been a relatively new nmenber. All cases, all
courts, passing out cards. | don't know. | probably
shoul dn't have said some of this because it is purely
personal prejudice. | have a few cases in mnd but |
can't, | wouldn't want to state thembecause it's hunch

as nuch as anyt hi ng.
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Wel I, thank you d adys.

Thank you.



